UNITED STATES DISTRICT COURT 
DISTRICT OF OREGON 


28 U.S.C § 2254 


Elizabeth Diane Downs, Case No. 


Plaintiff, 


Petition for Writ 


) 
) 
) 
) 
v. ) 
) 
Sonia Hoyt, Supt., OWCC, ) 

) 

) 


Defendant of Habeas Corpus 


AR 


VOLUME HI 


MEMORANDUM IN SUPPORT 
OF PETITION 


1 TABLE OF CONTENTS 


2| Table of Contents............. eee ees VG sms d i dn. TP i,ii 
Table Of AuthoritieS...s.x m mor esse ew mw RE SE. Ss iii,iv 

3 : 
A. Judgment Voided ................ CMMs THT MSD TAD eas PAE 1 
4 Ls Jüdgient Vacated «in acic twas we ee ee as E] mah)» i ees wee 3 
2. Judgment Never Effected...... ccc saos s eeen ee ens 5 

5 

B. New Evidence..... -—— Pom TrCryT Tere TT Te dx a7 
6 l1. Lefe-Handed SHOGECE «+ es cock 99 Rs EDR ES TRG A E GESTOS 9 
As BIBGBPDPIHEB.éi.a au dot ROA ERM REREAD RE RHE OR EB Eee ANA 11 
7 3. Witness Coercion...... uude rebus XO aA eek E eoe ame ete 13 
8| Es Judicial EEPDOPIs»a wx os ——— "PT daas 
ls Trial Court.;'.i..-5 99 9 v 44$ eux R3 ES o Sea cad x90 7 
9 a. Rule 702--Expert WLItiDOBSS... sca rettet neris 29 
b. FRCP 59....... SuSE OH e DS de. aude Ie eae omes de We et eh ar 35 
10 c. FRCP 12 (Ümboosawr.sus AE A df 
d. Pfematüre RulinGi..rso0 cierras sisas cada add 
11 e: Motion for Discovery secarse a redis ina ee ewes os fh 
Lo Post GonvIuLlIOàh Courts seve oe eek eee ee OKO ee ee eSB 
12 a. Summary Dismissal........ S TT sucre ss IC 
(1) Change of Venue....... a $e ar a da 47 
13 (20 Jury Poll. is Sp ewe 5 9% aro wie seers a rs So ere ee a wee ees 
(3) Prosecutorial Misconduct... ULA ...49 
14 b. Failed to Order Plaintiff's RElOASEi oe rvav sedans BL 
lu Habeas Corpus Ususario ed Remo aipee we eee a gO 
15 a. Failed to Try CABE e. als ee ek ed eae See EXE S qe «BA 


16| D. Ineffective Assistance of Counsel..... 


ee 


1. Failed to Use Evidence and Witnesses. 


17 a. Fingerprint Kaper. oros ima ses pu dtc Moe gee eS .58 
Pe MALASIA As Ae Oe Oe PERS i ie ew a 62 

18 (l1) Extractor MarkS..s«eswess ovas ie criadas 62 
(c) Broken Cartridge... a9 aoro ead eos de aa db 

19 (3) Gun PODA «soos eso ee eee BOE Owe BY OR HE ee ew OKO» 73 
B. Hospital PROtG.ssiaseseevivewacew assin — TT 80 

20 d. Police Report==Judy Patterson... so ni soontros dd 
Es DE. CARLSON seis cee nex AE AR CAER ieee 84 

21 f. DES VETA Mis oracion rin ra das saas LAA ia 85 
Ge A 9 6 we ewe « $c rn) mes m e 9 ro o 9 g mln 85 

22 h. Blood on Jeans........... PET EET eB) ai ls ie Say oy eh ww a 2. 86 
Es Bleed gu Driver's SH rana RARA 87 

23 2. Failed to Seek Mistrial......... AVERIA AA ARA 88 
p. Detective Pond. ay 88 

24 b, Dt. Polly Tama. rre AIDA RRA 88 
Es DaiiY+s.. ss sis weve aos sis 59959 * 527 we v ras v DGS 96 

25 3. Failed to Poll Juryi:s.-.-2- e ; EE E 100 


26| Memorandum In Support 


TABLE OF CONTENTS CONTINUED 


E. Ineffective Assistance of Appellate Counsel............ 105 
ls Abandoned WE MeN ir Bt wed bw SUN SR OR eee eee eR earn 105 

F. Prosecutorial Misconductia s.a. m m RTE or ae air OR la EE ET 107 
ls Destruction of EvidenOG..e..ea xav raras CERA seali 

a. Fingerprints on Murder CASINGS. . +. «iessaronsrives 112 

We Fingerprints DH Cae errar RRA AREA 113 

Cc. Destroyed Reports.......... OR wd E Rd ok Rec RUP aso siete 114 

d- BLoodspatter (sea Sus oO eR A RA A AAA E 114 

A AA (ia aks ewe ow La as 118 

as John MurdoOKoaseéeÉk EXYARRRERAERTEZARERRRATYRRAEES 120 

D. dy Pattersons epre ta ew ee cee em eR RQESTRSES SE 122 

Gu Kimmer EP Gis bos or a O64 EK keaprkessEra Re 125 

d. Evelyn Slavek «seras iris reur Ose ee Re RR ewe AE 126 

Jj. Jury ic ic ce oes e ein SKE EERE Sw aco) Rea wm OO OO 129 

us DNE vs RC Rae A II abs awh eee ewok 129 

E. Dr.samasOtears4seee sed eed de ee oS wee ERE OS EOS Bw Behe 130 

4. Witness Ge6bdlOlasaac evi aed tee SA PCAN ad Cw Sw Ee TS 131 

Ae Chrisblés.sies49 ene tva ees id d Suse a reel SEO a .131 

Ea SUMMA Veo cil ea Se ew dx Swe Me EAE ESSERE Sm nd Sw ae bad 


Memorandum In Support Page ii 


25 


26 


TABLE OF AUTHORITIES 


Allen v. Maass, 859 P.2d 1205 (1993)......... 4 o o. rh 54 
Arizona v. Chapple, 660 P.2d 1208 [(1983)]........ s." kw 34 
Arizona v. Escalante, 734 P.2d 597, 603 (1986)............ 88 
Arizona v. Youngblood, 488 U.S. 51-69 (1988)...... 60,113,117 
Berger v. U.S., 295 U.S. YE, 88 (Ii. ives eenaw eee sane es 119 
Brady v. Maryland, 373 U.S. 83 (II asesinaron dd 42 
California v. Trombetta, 467 U.S. 479-489 (1984).113,114,117 
Chambers v. Mississippi, 410 U.S. 284 (1973).............. 34 
Cuyler v. Sullivan, 446 U.S. 344-4350...... nomo 57,101 
McMann y. Richardson, 397 U.S. 759, 771 (1970) «sweunsse eee 61 
ichel v uisiana, 350 U.S. 91, 100-101 (1955)......s... 79 
Napue v. Illinois,360 U.S. 370 (1959) 2s aere en aR 126 
People v. McDonald, 690 P.2d 709. (1984)... timc eae 34 
People v. Savvides, 136 N.E. 2d. 853-855 (1956).......... 121 
Bey te anon, © Te Zenon, 874 P.2d H9 (1094) cicaccvecessaae de ces d nc. 54 
Powell v. Alabama, 287 U.S. 65B8-6B.....» ceo po 4 oro qas 87 
ae TOU AE OC I 588 P.2d 1100 (1978)....48 
State v. Bonner, 771 P2d 272 (1989) "To 2,7,35,51 
State v. Downs, 733 PRA 119 (1889]...:2... 9. | Ww RO OR 52 
State v. Lloyd, 109 Or App 213;818 P.2d 982 (1991)...... 3,52 
State y. Rickey, 775 PZA 327 (1989)... oes m nmm 2,7,36,51 
Strickland v. Washington, 466 U.S. 686-7 (1984).57,62,83,106 
lg. Wa AITES; 427 Diada STHULG se sin eanes ekardi iasan 111,112,120 
US vs Cronic, 466 U.S: CSS sce reir error ee riek Tudur ewe 98 
U.S. v. Smith, 563 F.2d 1361, 1365 (9th Cir. 1977)........ 34 
U.S, v. Wade, 338 U.S. 218, 228 [IGP lessons a REA 35 
Watkins v. Sogwders, 449 U.S. 341, 350 (1981])....22»^52555 35 
CALIFORNIA CODE OF REGULATIONS 
Title 15.5 2OPSes esc tae oad oe ke Ke HERE EE hen ROLE e. om PTARqEP 5 
Titile 15 Re eg ob ano ee ea RR OH MS Ue ew Oe HERON Ae OO? 5 
OREGON REVISED STATUTES 
s C ME T DL. char eta if ech hae aN ww da RU we + eee eee eee 1,51 
E EE OR ENET ETE EET shee a eke ee we eS E E RO RAE ROC 54 
ORS 3d b socs ence EAR eed Oh UATE STEED ESSE Ad 53 
ORS Sa eee CS ease esaet ERU RO EE ake II 53 
ORS 26.61. one caw ce eK ae we ee ae eb ee Se ee AAAX ee ERA VERS 53,55 
ORS 235,990 Cel cai a abe eo ha eS BORER NO Hed ORR RS HERR SARS 48 
ORG 130.838. kaswshenBa*ksas3pd4qiOÓEARGU AME A wees eds 8,36,41 
ORS A37 010 os abra a Aaa 1,2,7,8D 
ORS des a Ad px ORG eee MNA X 1:24,7,33,91 
cs II 2,7,36 
ORS: MASA iS ASA 5 


Memorandum In Support Page iii 


25 


TABLE OF AUTHORITIES CONTINUED 


LOAS foes See HK ESOS ESHER SSNS ETH cse me Ae 38 
BTC 6 OR ERR Rel xsv S eS xv Roc m Rus E wer ww row ee ROS RE SOY d re 47 
FEDERAL RULES OF CIVIL PROCEDURE 

12 (A) skeet wae os asia RES USTESEEGS SG E ERES SEES. 38 
QA. AO uc Ed Reus E Gee pes prete m Tay SENS? acsi Ea gd Us fec 27 
DO, usnm mop us gU EDI EO SUR Gu ies A Eos wm xeu SL ei we 7,8,35,36,41 
60 (By(4)eecoses cese ea RR TIAS E ES ETO DRS INE DDC w SEE Mew T 6 
FEDERAL RULES OF EVIDENCE 

7025s.«9495w 9e 954 v» susur knas XX SLE Xa mx vhs UE V ENSE S 29,33 
CONSTITUTIONAL AMENDMENTS 

LP: si AS WOW MEMOS SS BDO RON SR RR OES OHSS EASES 41 
ea «ev stadiwk aca aus 1,8,29,37,41,46,55,56,105,106,107 
E cia aa bah Se eae RRR Oe EO RK 56,79,80,99,102,105,106 


26| Memorandum In Support Page iv 


25 


26 


A. JUDGMENT VOIDED 

Imprisonment of Plaintiff was and is illegal because she 

was denied the Fourteenth Amendment Right to due process, 

as guaranteed by the United States Constitution, in that 
the Court VOIDED JUDGMENT against her. 

On August 28, 1984, Trial Court imposed a sentence, part of 
which stated (Abs. 1): 

"It is hereby ordered and adjudged that the defendant, 

Elizabeth Diane Downs, be, and she hereby is, sentenced to 

pay restitution in an amount to be determined" (at some 

future date). 

According to Oregon law, the judgment contains the 
sentence, ORS 137.010 (5). Furthermore, restitution, when it 
is ordered, is a part of the sentence, ORS 137.106 (1). Since 
the August 28, 1984, order stated Trial Court's intent to 
impose restitution, that initial order was not a final 
judgment. State officials shipped Diane to prison the next 
day, even though the sentencing process was not final. 

The premature imprisonment forced defense counsel to file 
the Notice of Appeal on September 19, 1984 (Abs. 2). Trial 
Court lost jurisdiction of the case to the Appellate Court at 
that time, per ORS 19.033. Therefore, when Trial Court 
attempted to finalize judgment on October 29, 1984, by 
imposing restitution, it had no jurisdiction (Abs. 3). 

As part of a post conviction proceeding, Diane challenged 
the ineffectiveness of the improper restitution order. The 


State conceded Trial Court lacked authority to finalize 
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judgment by ordering restitution in October. On September 20, 

1991, a Post Conviction Court concluded the same, citing 

Rickey and Bonner as the controlling cases in this issue (Abs. 

8). 

On January 6, 1992, the improper restitution order of 
October 29, 1984 was vacated (Abs. 9). Statutory and case law 
are very clear concerning the disposition of judgment in 
Downs. 

Pursuant to State v. Bonner 307 Or 598; 771 P.2d 272 (1989): 
"The judgment contains the sentence, if any, ORS 137.010 
(5). Restitution when it is ordered, is a part of the 
sentence, ORS 137.106 (1)..... if the final document.. 
...whether denominated 'judgment' or something else, states 
on its face that the trial court intends to impose 
restitution at some future date, that document is not a 
‘judgment! from which an appeal may be taken under ORS 


138.040, because it does not yet contain the complete 
sentence." 


Pursuant to State v. Rickey 97 Or. App. 41; 775 P.2d 327 
(1989): 


"Because the trial court did not have jurisdiction to 
conduct the restitution hearing or to enter the ...order, 
the order is void. With the restitution matter unresolved, 
the judgment is not final." 

With the restitution order voided on January 6, 1992, the 
final document in State v. Downs is an order which states on 
its face that Trial Court INTENDS to impose restitution, 
therefore the judgment is not final (Rickey) because it does 


not yet contain the complete sentence (Bonner). 
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1. JUDGMENT VACATED 


The problem here is two-fold: 

(1) The final document in State v. Downs is the August 28, 
1984, sentencing order, which requires the Trial Court to 
conduct a restitution hearing at some future date; but 

(2) Trial Court will forever be divest of jurisdiction to 
conduct the restitution hearing because Diane's direct appeal 
has been exhausted. Therefore, the sentence in State v. Downs 
will forever be open with the intent to impose a restitution 
it is barred from imposing. 

Even if Trial Court should modify the final document to 
dismiss the intent to order restitution, that will generate 
activity (by finalizing judgment), which puts Diane on the 
path to a new appeal she cannot exercise. 

State v. Lloyd, 109 Or. App. 213; 818 P2d 982 (1991) says: 

"Because Defendant had already had a direct appeal, the 

only appropriate remedy in the post-conviction proceeding, 

given the trial court's findings and conclusions, was to 
grant him a new trial." 

Judge Ertsgaard voided the restitution order, which in 
turn, OFFICIALLY voided the entire judgment by rendering the 
August 28, 1984 order unenforceable, pursuant to Rickey and 
Bonner. 

The reviewing Court determined Rickey and Bonner controlled 


Downs (Abs. 8). In light of the fact the Court of Appeals HAD 


to return Rickey to the jurisdiction of the sentencing Court 
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for the imposition of final judgment, and the Oregon Supreme 
Court HAD to do the same for Bonner because of lack of final 
judgment, the Post-Conviction Court, SHOULD have remanded 
Downs for retrial to satisfy the requisite outlined by the 


Oregon Court of Appeals in Lloyd the previous year. 
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2. JUDGMENT NEVER EFFECTED 

Furthermore, in order for the Director of Corrections to 
take custody of a person, he must first receive a copy of the 
judgment against that person (ORS 169; Diane apologizes for 
not using the exact Oregon Statute. Oregon's Attorney General 
has forbidden Diane access to Oregon law books--see Appendix 
34. The parallel California law is Title 15 § 3075, which 
says “Inmates received by the department SHALL be accompanied 
by either a copy of the minute order or an abstract of the 


LU 


judgment..." and Title 15 S 3273 which says "Wardens and 
superintendents MUST NOT accept or surrender custody of any 
prisoner under any circumstances, except by VALID court 


” 


order... No such order has been filed in this case.) 

While Trial Court did sign a piece of paper that appeared 
to satisfy that requisite, ORS 19.033, ORS 137.010 (5), ORS 
137.106 (1), Rickey and Bonner are clear about the lack of 
final judgment. Half a judgment is no judgment according to 
the Oregon Courts of Appeal in Bonner and Rickey. Diane 
should never have set foot in prison because there was no 
EFFECTIVE judgment placed in the Director of Correction's 
hand. 

Failure to order Diane's immediate release amounts to 
imprisonment without due process. Even if the Court wishes to 
claim "good intention" with the August 28, 1984 half-judgment, 


it cannot be denied that Judge Ertsgaard VOIDED the judgment 
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on January 6, 1992, and Diane should have been ordered out of 
prison that day, pursuant to Lloyd. There is no effective 
final judgment authorizing the restraint of Diane in prison. 

The final document in State v. Downs requires an act the 
Trial Court lacks authority to carry out because it is forever 
divest of jurisdiction of the case. Therefore, the sentencing 
order of August 28, 1984, which holds Diane in prison, is 
illegal and invalid (Abs. 1). 

Pursuant to FRCP 60 (b) (4), the Court may relieve Diane of 
a final judgment if said judgment is void. Without question, 
the restitution judgment was invalid before it was even 
ordered since Trial Court lacked jurisdiction to conduct the 
restitution hearing. In 1992, the reviewing court officially 
vacated the restitution judgment. This in turn undeniably 
voided the final judgment, because it caused the final 
document to become the August 28, 1984, order, which requires 
an act it has no authority to enforce.  Lacking authority to 
enforce the requisites of its order, the August 28th order is 
also effectively void, since it is unenforceable, and subject 
to dismissal, pursuant to FRCP 60 (b) (4). 

And since Diane cannot be confined to prison without first 
being legally sentenced, her rights have been substantially 
violated every day of her imprisonment, which began August 30, 


1984. 
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B. NEW EVIDENCE 
Imprisonment of Plaintiff was and is illegal because 
she was denied the Fourteenth Amendment right to due 
process as guaranteed by the United States Constitution, in 
that NEW EVIDENCE surfaced after trial that exculpate 

Plaintiff. 

Pursuant to Federal Rules of Civil Procedure 59, new 
evidence may be introduced within one year of the filing of 
final judgment. In this case Trial Court began the sentencing 
process August 28, 1984, documenting its intent to finalize 
judgment at some future date. Then Trial Court lost 
jurisdiction to the Appellate Court on September 19, 1984, and 
had no jurisdiction to finalize judgment on October 29, 1984. 


Pursuant to State v, Bonner 307 Or 598; 771 P.2d 272 (1989): 


"The JUDGMENT CONTAINS the SENTENCE, if any, ORS 137.010 
(5). RESTITUTION when it is ordered, IS a PART OF THE 


SENTENCE, ORS 137.106 (LH Af the Pinal 
document...whether denominated ! Judgnent' or something 
else, states on its face that the trial court intends to 
impos e res stitution at some future date, that document is 

' from which an appeal may be taken under 
ORS TIA e se ji es t ye e complete 


sentence." (emphasis added) 


Sentencing in State v. Downs on August 28, 1984 (Abs. 1): 


"It is hereby ordered and adjudged that the defendant, 
Elizabeth Diane Downs, be, and she hereby is, sentenced to 
pay restitution in an amount to be determined" (at some 
future date). 


Pursuant to State v. Rickey 97 Or. App. 41; 775 P.2d 327 
(1989): 


"Because the trial court did not have jurisdiction to 
conduct the restitution hearing or to enter the ...order, 


the order is void. With the restitution matter unresolved, 


is no 
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In 1991 the State concurred with Diane's claim that Trial 
Court had no authority to conduct the restitution hearing on 
October 29, 1984, or to finalize judgment by issuing the 
restitution order (Abs. 8). The Post Conviction Court agreed 
and vacated the improper restitution order (Abs. 9), thereby 
officially consigning the ineffective August 28, 1984 order to 
that of "the final document" in the Downs' case. Since the 
final document states on its face Trial Court's INTENT to 
impose restitution at some future date, that document is not 
a final judgment because it does not yet contain the complete 
sentence. 

That being the case, Diane is well within the one-year 
parameter set forth by FRCP 59 and Oregon Statute ORS 136.535 
for bringing new evidence in a timely manner. And she does so 


at this time. 
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1. LEFT-HANDED SHOOTER 

Diane Downs is right-handed. The man who attacked her 
children was left-handed (Appendix 26). 

Diagrams 1 and 2 are sketched to scale and show the 
trajectory of the shot fired at Daniel Downs. The bullet 
entered near the lower spine and traveled right to left, to 
lodge in his left chest, with a 15 degree angle of decline, 
meaning the weapon was almost parallel with the body, which 
was parallel with the seat, which was 36" below the ceiling of 
the car (Appendix 90, pages 1251, 1302). 

The attack could not have come from the right side of the 
car (as you face the grill) as you see in Diagram 2, because 
the accessibility of that angle is blocked by the back of the 
seat and the wall of the car. The shot could only have been 
fired from the center of the car. Only a left-handed person, 
positioned in the driver's seat could fire a weapon from 
between the front, bucket seats. The arm holding the weapon 
would have to be elevated less than 6" above the seat to 
satisfy the coordinates (distance and trajectory). 

And the shooter would have been as heavily blood-spattered 
as the interior of the car. Mr. Pex testified the spatter 
blows straight back at the gun and the person holding the qun. 
And since it was evident spatter blew 36" UP (against the pull 
of gravity) to cover the ceiling, the windows, the sides of 
the car--the shooter, who was within zero inches to nine 
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inches of his victims was equally spattered (Appendix 90, 
pages 1247-1257). Diane and her clothes were free of blood 
spatter. 

With regard to Christie, the two bullets entered at her 
left nipple and exited at the base of her neck. As with 
Daniel's wounds, there was a 15 degree angle of decline. All 
three projectiles traveled the same path of trajectory. That 
suggests the shots were fired quickly enough that neither 
victim had a chance to react and that the shooter had no 
opportunity to move his gun from one hand to another. That 
means the man who attacked the Downs family was left-handed by 
nature. 

The fact that the Downs family was attacked by a left- 
handed person, and that a right-handed person could NEVER have 
negotiated the attack on Daniel, would have been pivotal to 
the case in light of the fact that Diane has always been 
right-handed. The jury could not have come back with a guilty 
verdict, knowing the attacker was left-handed and Diane was 


not. 
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2. FINGER IT 

Fingerprints and palm prints were lifted from the murder 
scene (car) in 1983, and compared to Diane's finger and palm 
prints in March, 1984, after her arrest. This evidence was 
suppressed until June, 1991 when Diane received a copy of the 
State Police report (Appendix 22). 

Of the 24 prints lifted from the car, 7 were "voided due to 
insufficient clear ridge detail," 17 were of value. Of the 
17; 14 were lifted from the trunk--none of the 14 were voided. 
Of the 14; 6 were the prints of an adult or adults; 8 were 
prints of children. Of the six adult prints, two were palm 
prints and four were fingerprints with clear ridge detail. Of 
the six, none belonged to Diane. 

The State Police report states conclusively: 

"The latent fingerprints and palm prints have been compared 

with the inked fingerprints and palm prints of the 

following suspect, but no identification was effected." The 

suspect listed is "Downs, Elizabeth Diane--DOB 8/7/55." 

The State continues to withhold the identity or identities 
of who belong to the prints, but the conclusion is, they are 
NOT Diane's. This evidence is incredibly powerful in light of 
the fact the prosecutor convinced the jury, "Diane went to the 
trunk, opened the trunk, got a gun from the trunk, closed the 
trunk..." Mr. Hugi even had Christie swear under oath that 


her mom opened the trunk and then came back and shot Cheryl 


(Appendix 72, page 666). This new evidence proves 
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conclusively that Diane was not in contact with the trunk at 
all. This new evidence would have made a great deal of 
difference in the outcome of the jury's decision, since it 
would be impossible for Diane to remove only her prints (which 
were invisible to the unaided eye) and leave her children's. 
At the very least, an attempt to wipe away prints would damage 
(and therefore void) other prints. Plus, Diane had no need to 
remove her own prints from her own car! The absence of her 
prints on the trunk serves to prove Diane had no contact with 
the trunk after she washed the car five days earlier. With so 
much emphasis placed on the trunk by the State, this new 
evidence would certainly have resulted in a different verdict 


by the jury. 
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3. W SS C ION 

In January, 1989, it came to Diane's attention that 
Christie was confiding to peers that she had been coerced by 
State agents to lie in Court, and that in truth her mom was 
not the perpetrator (Appendix 36). 

One year later, Christie would make these same confessions 
to a telephone-caller, not realizing her words were being 
tape-recorded (Appendix 5, 15, 64). This deception played on 
Christie may not seem "nice", but it increases the credibility 
of Christie's confessions. Fifteen-year old Christie thought 
she was confiding to a thirteen-year old girl a thousand miles 
away. So relaxed was Christie during this conversation that 
she can be HEARD yawning and casually flipping through a 
magazine. Christie could have hung up at any time. In fact, 
this was her THIRD conversation with this person. Christie 
exhibited no signs of stress or duress. She agreed to future 
conversations. 

This is a far cry from the manic SESSIONS the State's 
attorney's admit THEY forced on Christie in their endeavor to 
coerce Christie to say her mom shot her. 

When asked by peers, in non-threatening arenas, Christie 
admits she was coerced by State attorneys to lie (Appendix 1, 
2, 3). When coerced by State agents to lie and lie again, 
Christie is incapacitated by distress. That coercion started 
from the moment Christie came into contact with State agents. 
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AS a result of hypocalcemia, Christie suffered a stroke, 
which required the ingestion of massive doses of Dilantin 
(Appendix 47,. page 368). This drug, which causes mental 
confusion, was administered all during the time Christie was 
being interrogated by the State agencies, who were intent on 
convicting Diane. Mr. Jagger knew that leading questions 
asked of a traumatized, eight-year old child whose mental 
facilities were being compromised by a powerful, mind 
altering drug, would render said child incompetent to testify 
to the truth of matters she could no longer discern. But 
trial counsel failed to challenge the competency of Christie's 
testimony. 

It must be noted in Appendix 46 that Parke Davis, who 
produces Dilantin, warns that mental confusion is "the most 
common manifestation" of Dilantin USE--not over use. It comes 
with the territory whether the user is toxic or not. The very 
fact that Diane visited her daughter over 60 times in the 
hospital and Christie later asked Evelyn Slaven why her mom 
only visited 2 times proves mental confusion and memory loss. 
Paula Krogdahl questioned Christie on June 2, 1983, to wit the 
nurse's report states, "1400--Paula from CSD here questioning 
patient. Detective Hurrey also in room. Patient tearful." 
(Appendix 47, page 547). According to Dr. Lagios' notes 5 
hours earlier, "Patient's Dilantin level fluctuates and is 
low. I would recommend re-loading her with extra Dilantin" 
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(Appendix 47, page 338). So at 9:15 a.m. that morning, Dr. 
Lagios ordered 200 mg. EXTRA Dilantin and 200 mg. EXTRA 
Dilantin to be administered every 12 hours. This was ordered 
after Dr. Miller had increased Christie's Dilantin level two 
days earlier (Appendix 47, page 384). That means, 5 hours 
after Christie was "loaded up" with Dilantin, Ms. Krogdahl 
from the DA's office questioned Christie. 

There were many more sessions such as these. All of these 
discussions, combined with the massive doses of Dilantin 
administered to Christie, and fluctuations affected her 
memory. 


5-26-83--Patient denies that she recalls any details of the 
events leading to her hospitalization. She appears 
genuinely confused about how her trauma occurred (Appendix 
47, page 330). 


5-27-83--1300-1500--Dr. Wilhite and Detective Tracy in to 
talk with patient regarding how injuries were received 
(Appendix 47, page 532). This two-hour discussion produced 
a report that can be read in 30 seconds (Appendix 59). 


5-27-83--1700-1800--Outside in wheelchair with DA friend 
(Appendix 47, page 532). 


5-30-83--0930--Dr. Wilhite here.  Talked with patient about 
her injuries, explaining what happened to her...Christie 
just repeated, "I don't know" (Appendix 47, page 539). 


6-2-83--1400-1500--Paula from CSD here questioning patient. 
Detective Hurrey also in room. Patient tearful (Appendix 
47, page 547). It should be noted that whatever Ms. 
Krogdahl said to Christie had such an impact that the next 
day it was noted, "Quite fussy and doesn't want to 
communicate this AM. Appears and acts depressed" (Appendix 
47, page 340). 


6-7-83--1230--Interviewed by father, Paul Alton from DA 
office, William Furtick (Appendix 47, page 558). 
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6-7-83--(Dr. Miller's report)--Christie's a bit "down" 

today because of interview earlier...Christie still fails 

to remember details of shooting (Appendix 47, page 348). 

On the 27th, while Christie had a fever of 100 degrees and 
had been complaining of discomfort (Appendix 47, page 331) Ms. 
Krogdahl wedged this powerhouse into a wheel chair with 
pillows so she could take Diane's daughter (IV bottle and all) 
out of the hospital, UNATTENDED, to question her for one hour 
(Appendix 47, page 532). Not by ANYONE'S wildest stretch of 
imagination (except Ms. Krogdahl's) was Christie strong! An 
hour later Christie was complaining that her shoulder hurt 
badly, so the IV was removed (Appendix 47, page 533). What 
happened to Christie while Ms. Krogdahl was dragging her and 
the IV bottle around? That was only the beginning. Diane and 
her family witnessed these health-endangering interrogations 
and tried to protect Christie--to no avail when CSD stepped in 
to bar family contact and provide free reign for Ms. Krogdahl 
and the D.A.'s office, June 2, 1983, while Diane was in 
surgery (Abs. 24). 

Christie's enforced isolation by State agencies, which 
forbade contact with her family, served to further taint 
Christie's ability to apply the concept of "truth" and "lie". 
Dr. Peterson testified (Appendix 89, pages 779-781): 


"...Christie was now asking why her mother had only visited 
her two times in the hospital. 


Q. (Jagger) Did you...explain to her that her mother had 
visited her...in fact many occasions in the hospital? 


Memorandum In Support Page 16 


25 


26 


A. No. 


Q. Did you even think that a child getting information 
from a number of different sources...that she [mom] was 
somehow or, another a suspect...combined with the fact that 
everybody...was still being able to see her, but her mother 
could not; didn't you ever think that that might have some 
effect on what Christie Downs might think about the 


situation? 

A. Yes. 

Q. ...the more she [mom] was away, the more Christie Downs 
might think there really was something wrong? ...And she 


might think that if some other people thought that she 

[mom] did it, that maybe she really did it. Even that alone 

might cause her [Christie] to think that maybe she really 

did it? 

A. Yes." 

So, the State-employed psychologist, who knew nothing of 
the Dilantin administration and effects, testified that even 
under non-toxic conditions, Christie's isolation would be 
enough to taint her perceptions and render her testimony 
incompetent. And that's exactly what happened. 

On September 27 and 28, 1983, Prosecutor Hugi met with Dr. 
Peterson to devise a strategy and set a time table to make 
Christie the State's witness against her mom (Appendix 50, 
page 2032). 

Less than a week after the prosecutor's strategy session, 
Dr. Peterson hit Christie with police accusations against her 
mom, with the divorce of her mom and her sister's cremation 
(Appendix 50, page 2033). In effect, Christie was cut to the 


core of her soul with the horrible "reality" that she was all 
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alone, helpless, and dependent on the people who accused her 
mom of murder. The strategy wasn't to build a wall of 
comforting truth around Christie, but to build a wall of doubt 
between her and her mom. 

Diane met with her daughter in the park on October 2, 1983 
(Danny was asleep in the car). The visit was made possible by 
Steve Downs, who had flown to Oregon to visit with the 
children who were being kept in a foster home. He called 
Diane to let her know he had Christie and Danny and invited 
her to visit with them in violation of Court Order. An 
opportunity to hold her children moved Diane to agree to that 
meeting in the park. 

So when Christie asked her mom who shot her, Diane honored 
her promise to the police not to tell, so as not to tamper 
with Christie's memory (Appendix 50, page 2041 and Appendix 
89, page 776). On November 14, 1983, Christie reported this 
fact to Dr. Peterson. Clearly, Christie did not know the 
person who shot her--even in November. 

Christie's earliest and purest recollection of events was 
“genuinely confused” (Appendix 47, page 330). She told 
detectives she had no knowledge of how she was injured 
(Appendix 59). She told surgeons she didn't know what 
happened (Appendix 47, page 539) and pediatricians (Appendix 
47, page 348). 

But this is not what the State wanted to hear, so they sent 
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Christie to Psychologist Dr. Peterson every Monday. The 
eight-year old was clearly led from not knowing to wondering 
to speculating (based on others opinions) --until she was ripe 
for the District Attorney's investigator to walk in with all 
the State's answers. The Court need only read the notes of 
the State-employed psychologist to realize the method of 
coercion that brought Christie to bear false witness against 
her mom in court. 

Even after Christie was coerced to speak lies, when she was 
compelled to reach into her memory to draw a picture of the 
shooter, Christie's unconscious mind produced the left-handed 
man with the Levi jacket and short shag hair-cut who really 
was her attacker (Appendix 29). The girl apparently has no 
conscious recollection of the man shooting her. That is 
almost certainly because she could not see him during the 
attack and probably only caught a glimpse of his face, though 
the left-hand would've been visible protruding between the 
front bucket seats. 

The bullets both entered below and slightly to the left of 
Christie's left nipple and exited at the back of her neck 
indicating she was not standing or sitting, but was laying. 
The blood spatter on the ceiling, also proves Christie's 
position to be laying in the back passenger seat(Appendix 21). 

Christie was coerced to give false testimony. She 
testified, erroneously, that she was sitting behind the 
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driver's seat when she was shot, and that Daniel was sleeping 
behind the driver's seat (Appendix 72, pages 671,683). She 
could neither have been sitting, nor have been positioned 
behind the driver's seat where Daniel slept. 

When the prosecutor pressed Christie, on re-direct to 
definitely place her mother, Christie said: "Not Close" 
(Appendix 72, page 691). When asked if her mother was in the 
car when the shooting happened, Christie shook her head, "No", 
which caused the prosecutor to back peddle quickly into asking 
if her mother was halfway in the car and halfway out. Again, 
Christie shook her head, "No", at which point, the prosecutor 
decided Christie was tired. 

What would cause Christie to say things that weren't 
possible, and then gradually eke out the truth?  Coercion, and 
the gradual weakening of that coercive effect. That coercion 
is the subject of this piece of new evidence. 

On January 17, 1990, Dena Reinhardt called Christie at the 
home of her adoptive parents (Appendix 15). Ms. Reinhardt 
pretended to be a 13-year old girl who just wanted to be 
friends with 15-year old Christie. As a result of that 
contact, Ms. Reinhardt asked Christie if she remembered what 


happened. 


"Ms. Reinhardt says that Christie said she did not, but 
that she saw her mom, and there was no gun in her hand. 
Christie said that her mom was away from the car, and that 
she (Christie) did not know what  happened...This 
conversation was not tape recorded. Ms. Reinhardt was 
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rather excited by the information she heard in this 
telephone conversation, so she decided to call again the 
next day and try to get Christie's statements on tape. In 
particular Ms. Reinhardt wanted to tape record the 
statement that Christie did not believe her mother shot 
her." 
The taped conversation reveals many telling facts that help 
clear up why Christie would say the things she did in court 
(Appendix 64, pages 32-33): 


C: But, they just, they knew that, you know, they, that she 
did it and I should say that she did it. You know. 


D: But you really didn't remember it, huh? 

C: Huh-uh (no). 

D: ...you think she really didn't do it, huh? 

C: I couldn't tell you. I mean, I don't know who did it. 
D: Yeah, really. 


C: And I couldn't say if she did it or if someone else did, 
cuz I don't know. 


Why doesn't she know who did it or what happened? Why does 
she swear to this day, she didn't see the man? She couldn't 
have possibly seen him as he shot her because the front 
passenger seat blocked her view of him (Appendix 26). The 
nurse who carried Christie into the hospital testified that 
she had to move the front passenger seat forward to reach 
Christie (Appendix 83). It was pushed all the way back on its 
tracks to permit Cheryl to curl up and sleep on the front 
floorboard. This is evidenced by the location of the pool of 


blood in the front, passenger quadrant carpet. The seat had 
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to be rolled far back in order that Cheryl could occupy that 
space. The driver's seat was run forward so Diane, who is 
5'5", could reach the gas pedal. 

Given the trajectory of the bullets and the directionality 
of the blood spatter, it is known, Christie was laying in the 
back passenger seat with her neck curled forward. In this 
position, it would have been impossible for her to see the man 
in the driver's seat; but she would see her mother through the 
side window. In fact that's the only face she would be able 
to see. 

An examination of Dr. Peterson's notes reveals that is the 
reason Christie gave for blaming her mom after she met with 
Ray Broderick of the DA's office. "I could see her face" 
(Appendix 50, page 2057 and Appendix 89, page 800, line 21). 
And she could. Heather Plourd testified that Diane was afraid 
Christie would blame her for what happened because when 
Christie was shot she raised up and Diane was the first person 
she saw (Appendix 91, page 418). 

Christie saw her mom's face through the side window from 
where she lay on the back seat. Diane testified, she saw her 
daughter through that window. Christie testified, her mother 
was "not close", that she was not in the car, and later 
confided to a "13-year old kid," that her mom was away from 
the car. 

So why would Christie say her mom "did it" in 1984? 
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(Appendix 64, pages 31-37): 


D: ...he just talked to you over and over about what 
happened and wanted you to tell him who it was? 


C: Yeah. 


D: So you finally just said your mom, cuz he was bugging 
you so much, you just wanted him to shut up already? 


C: Yeah (chuckle). (Page 31) 

D: ...they told you it was the right thing to do and you 
wanted to do the right thing so you did it? They told you 
it was the right thing to do, huh? 


C: I (mumbles) the person is my attorney and that's who 
Fred is. 


D: Uh-huh (yes). 


C: That's who I'm living with. He's the guy who...He works 
for me. (Page 33) 


D: ...if you think you don't really remember, you should 
tell somebody...if you told Fred or Joanne, they wouldn't 
probably--say like, um get mad at you huh? 


C: Probably. I don't know. That's why you don't say 
something cuz you don't know. 


D: But that's what they told you to do when you testified 
though, huh? 


C: Yeah. 


D: Really. So, OK, if they don't--if--they want you to say 
what they want you to say though, huh? 


C: Yep (yes). (Page 37) 


Christie has been the victim of coercion and suppression 


for so long that she's afraid to force the truth into the 
light. It's not a matter of "is she telling the truth now or 


was she telling the truth then." When in company of the 
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State's agents, Christie's voice has never been her own. 

Some might argue that Christie is just a nice kid who 
doesn't want to say anything to offend people--therefore she 
just let Ms. Reinhardt put words in her mouth so to speak. 
Not so. Christie wasn't hesitant to report that Ann Rule did 
not tell the truth in her book (Appendix 64, page 42). When 
you consider Ms. Rule based her book on the State's distorted 
version of this case, Christie was in effect saying the State 
did not tell the truth. 

In 1990, Christie believed she was talking to someone who 
really wanted her to tell the truth for truth's sake. It 
would be ludicrous for the State to suggest that Christie is 
"making this up to help her mother", somehow. Diane has been 
vocal over the years concerning the man who attacked them. If 
Christie's intention was to somehow help her mom, she 
certainly knows to claim seeing the man. But Christie 


strongly asserts, "I don't know who did it...I couldn't say if 


she did it or someone else did, cuz I don't know." (Appendix 
64, pages 32-33); because she doesn't know. 


And the reason she doesn't know hinges on the fact the 
State's agents have completely reconstructed Christie's memory 
to suit their own desires. 

Christie testified Cheryl was sitting in the front seat 
when she was shot (Appendix 72, page 672)--but reality is 
Cheryl was shot in the right side when the attack came from 
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the left. One bullet passed through her body at an upward 
angle and lodged in the FLOOR. Cheryl could NOT have been 
sitting anywhere, let alone sitting in the front seat. 

She testified Cheryl was shot first, then her mom leaned 
OVER the seat and shot Danny and then her mom STOOD up and 
shot her (Appendix 72, page 667). This could never have 
happened. The fifteen degree angle of decline (trajectory) 
that matched Christie and Danny would have been altered if the 
shooter had hesitated or stood. 

Christie testified no one ever suggested her mom was a 
suspect in the shooting (Appendix 72, pages 679-680): 


“(Jagger): You never remember ever thinking that...my 
mother must have done it because of what other people are 
saying? 


(Christie): Nope.” 

And yet Dr. Peterson's notes are filled with Christie's 
anguished cries “about police accusations" (Appendix 50, page 
2033), and the family "won't go to AZ because everyone thinks 
she done it" (Appendix 50, page 2036), and "why did mom visit 
only 2X in hospital? They think maybe she done it" (Appendix 
50, page 2045), and mom's boyfriend "decided he didn't want to 
be with her because maybe she done it" (Appendix 50, page 
2052). 

So successfully did the State brainwash Christie that she 
still believes she was sitting behind the driver's seat when 
she was shot (Appendix 64, page 13) even though all the 
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scientific evidence proves that was impossible. 

The very fact that Christie was coerced to sign an 
affidavit stating, "I testified at my mother's trial...I told 
the truth" (Appendix 5), while in the same affidavit, 
verifying, "I received a telephone call...I did not know that 
she was recording our call," evidences the coercion alleged 
with regard to Christie at the hands of the State. In the 
face of admitting she believed she was confiding that she lied 
in court to a 13-year old kid, Christie is coerced to deny the 
truth, yet again and say her mom "did it". The State's 
coercion of Christie is not only alleged, but proven to be 
ongoing, and this new evidence of coercion and admission of 
"not knowing" would have made a difference in the outcome of 


the Downs trial in 1984. 
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C. JUDICIAL ERROR 

Imprisonment of Plaintiff was and is illegal because she 
was denied the Fourteenth Amendment right to due process as 
guaranteed by, the United States Constitution, in that the 
court proceedings were rife with JUDICIAL ERROR. 

1. TRIAL COURT 

The Court has the ultimate responsibility to make sure 
everyone in the courtroom adheres to the LAW during a legal 
proceeding and that no conflicts of interest arise--FRCP 44 
(C). He, above all else, must not permit himself to be biased 
by personal opinion --whether that opinion be held by another 
court officer or the media. He is not on the bench to be 
popular with the prosecutors or to shower in public glory. 
The judge's job is to make sure the laws are followed, the 
evidence is sound, and to ensure the accused receives a fair 
trial so an innocent person doesn't go to prison. But that's 
not how Judge Foote ruled over this case. 

It's interesting to note that in 1991 this Court declared 
it would not have granted a mistrial if Mr. Jagger had 
requested one (Appendix 6, page 2, line 22). Then it admitted 
no recollection of the instances claimed for mistrial 
(Appendix 98, page 482, line 22; page 487, lines 14-17; page 
492, lines 7-17). How can this Court be so sure it wouldn't 
have granted a mistrial when it can't recall the issues in 
question? 


He also declared in his Affidavit “I believe that Mr. 


NO 
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Jagger had a particular, well thought out, consistent theory 


of the case...” (Appendix 6, page 3, line 23). But when asked 
what that theory was, this judge said, “I believe that his 
position was that his client didn't do it” (Appendix 98, page 
485, line 14). 
That answer goes to the actual author of this Court's 
Affidavit (Appendix 98, page 481, line 20): 
"(Gorham) Q: Now how was this [Affidavit] prepared? 
(Judge Foote) A: When I was contacted by Mr. Hugi I 
believe initially. He filled me in some--what HE believed 
to be the issues in this proceeding...And we had some 
general conversations where I was asked about my 
recollection concerning certain issues in this proceeding. 
And from HIS notes then an affidavit was prepared...and I 
Signed it. (emphasis added) 
Q: Can I gather from your answer that Mr. Hugi or his 
office prepared the actual affidavit? Physically prepared 
Lt? 
A: Yes.” 
(Page 483, lines 12-15): 


"Q: One of the things you reviewed--I guess one of the 
things you reviewed--the transcript of this case? 


A: No, I didn't. I didn't read any of my notes or 
transcripts or anything." 


In fact this Court has almost no independent recollection 
of the Downs case (the first murder case he ever tried). He 
is willingly led to "recall" things the State's attorney feeds 
him (Appendix 98, page 491-495). He is willing to believe Mr. 
Hugi's "view" of the case. Such has been the case with this 
Judge from the very first juvenile hearing in June, 1983. 
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This is a Court who saw himself, not as a law keeper, but 
aS a circus manager (Appendix 98, page 484, lines 1-6): 

"(Foote): this was not a case where a lot of legal issues 
were raised by either party. Most of my duties involved 
deciding when we are going to have a recess and managing 
the numerous exhibits and the media coverage, and that sort 
of thing. More of a management function on my part more 
than a legal function, actually." 

This is not the sort of conduct which ensures a defendant 
will receive a fair trial. For that reason, a number of 
judicial errors were made which prejudiced the jury and denied 
Diane a fair trial. 

a. RULE 702--EXPERT WITNE 

For the purpose of showing the jury how and why Christie 
was led to testify her mom was the perpetrator, when in fact 
Diane was innocent, an expert witness (Dr. Harold Hawkins) was 
called to testify about a phenomenon called unconscious 
transference, whereby observers witness two separate 
activities, but later recall them as one. 

Dr. Hawkins tried to explain unconscious transference to 
the jury (Appendix 75, pages 2558-2571): 

"(Hawkins): One example would be a person commits a crime. 

Another person is standing someplace else and later on--and 

a number of people observe that. Later on those people 

remember the person standing over there as having been the 

person who committed the crime. 

And [Mr. Hugi:]...you do know this literature, there are a 

number of experiments in the literature demonstrating 


exactly that phenomenon... 


A group of students sitting in a classroom, a classroom say 
about the size of this (indicating). A college professor 
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standing in front of the room. A man walks in, walks up to 
the college professor and starts talking to him. The 
conversation grows in loudness, and the person who has 
walked in the room shoves the professor down, grabs his 
valise and.runs out the door. 


The professor--here are all these students...seeing this 
happen. They are misled. This is a simulation in fact. 
The professor was in on it. He knew it was going to 


happen. He was in fact one of the experimenters. 

And at a later point in time these people were asked to 
identify who the person was who did this to him, to the 
professor, from a set of mug shots, six mug shots. 

MR. HUGI: I'm going to object... 

THE COURT: I'm going to sustain the objection... 

MR. JAGGER: Okay. I'll add another question... 


Q: The students in the test were not misled as far as who 
they should choose in the photographs, were they? 


A: No...but I've not described the part of the method that 
relates to the unconscious’ transference. In this 
situation, the class room situation, there was an innocent 
bystander there who had been sitting-- 

MR. HUGI: I think the Court made a ruling on this. 


THE WITNESS: I'm not talking about the results. I'm 
describing the situation. 


THE COURT: I'1l sustain the objection... 
MR. JAGGER: My next question would be...what was the 
reason for the test as far as it deals with unconscious 


transference? 


A: To look at the accuracy of eyewitness identification 
and to see if unconscious transference would occur. 


Q: And what was the-- 
MR. HUGI: I would object again your Honor. 


THE COURT: I'm going to sustain the objection. 


[vy] 
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MR. JAGGER: Okay...your foundation literature, experiments, 
et cetera, that you rely upon to form these conclusions 
you've been talking to the jury about did not just come 
from this single test, is that correct? 


THE WITNESS: In numerous tests. 

MR JAGGER: I don't have any other questions, your Honor. 

I think with respect to what I was just discussing with Mr. 

Hugi basically at the recess, we'd like to make an offer of 

proof...I could do that outside the presence of the jury. 
(Whereupon, the jury leaves the courtroom) 

THE COURT: You may proceed. 

MR. JAGGER: Would you briefly continue with that 

particular test that you were talking about as far as what 

occurred and the results of that?...Where was the bystander 

standing? 


A: Near the front of the room. 


Q: And what occurred with respect to the results of that 
test? 


A: The students experienced the assault on the professor. 
The assaulter left the room. The class was dismissed. 


One week later the students were shown a set of 
photographs...And included in that set of six were the 
innocent bystander and the person who actually committed 


the assault....40 percent of 72 percent identified the 
innocent bystander as the person who committed the 
assault." 


Prosecutor Hugi, who was familiar with this literature, 
didn't want the jury to hear the truth of this common 
occurrence. Had they been made aware of this truth, they 
could then have understood how Christie could implicate her 
mom when a stranger shot her. 


Mr. Hugi admitted Dr. Hawkins was qualified to talk about 
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research he'd done “in the area of suggestibility on memory” 
(Appendix 75, pages 2477-2478). He just didn't want Dr. 
Hawkins to impart that wisdom to the jury. Outside the 
presence of the jury, the doctor was permitted to testify 
concerning unconscious transference and reconstruction 
(Appendix 75, pages 2499-2502). 
“Unconscious transference is a phenomenon that has been 
well studied in psychology, and it's the occurrence of the 
following. We have one experience. We have another 
experience either with--involving different people or 
different situations or different points in time. 

And with the passage of time, our representations of 
those two experiences may come to be fused...such that we 
now are unable to differentiate the fact that we have one 
of the experiences in one situation and the other 
experience in another situation. 

Q. (Jagger page 2502): The difference in points of time 

maybe a matter of moments or maybe a matter of a week or 

even longer periods of time, presumably? 

A. Yes 

That key would also have opened the door to understanding 
3-year old Danny's declaration to his nurses. Danny was shot 
once. Only one man could have shot him and he spoke of that 
man repeatedly. But at one point, Danny implicated his mom by 
saying "they both did it", which would have indicated two 
shots. This of course was inaccurate, but it was a classic 
working example of unconscious transference. Danny's primary 
care-taker was his mom. Everything of any significance in 


Danny's life stemmed from and returned to his mom. 


Dr. Hawkins further testified about the effects leading 
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questions have on reconstructing memory (Appendix 75, pages 
2502-2510), and how Dr. Peterson's specific leading questions 
caused Christie to believe things she had no reason to 
(Appendix 75, pages 2515-2518). 

This was important to the defense because it clearly 
indicated what led to the State's being able to coerce 
Christie to lie in Court. Whether or not Christie consciously 
remembered the man who shot her, unconscious transference no 
doubt played a role in breaking down her defenses against 
subtle suggestions that permitted reconstruction to finish the 
job (Appendix 75, pages 2547-2550). 

Even Dr. Peterson, a licensed psychologist, admitted he had 
so little understanding of how the mind works that HE 
contacted a professional in the field of memory with regard to 
Christie (Appendix 89, pages 732-735). In fact he contacted 
THREE experts (Appendix 89, page 815). Surely the jury could 
not have been expected to have a better understanding than Dr. 
Peterson, who was confused. 

Rule 702 of the Federal Rules of Evidence says: 

“There is no more certain test for determining when experts 

may be used than the common sense inquiry whether the 

untrained layman would be qualified to determine 
intelligently and to the best possible degree the 

particular issue without enlightenment from those having a 

specialized understanding of the subject involved in the 

dispute.” 


There is no question the laymen of the jury needed as much 


(if not more) enlightenment as the trained psychologist. 
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The Arizona Supreme Court considered this very issue in 
State v. Chapple, 135 Ariz. 281; 660 P2d 1208 (1983), and held 
that it was error for the trial court to exclude expert 
testimony on eyewitness identification, unconscious 
transference, and on the relationship between a witness! 
confidence in his identification of the perpetrator and its 
accuracy. 

The Supreme Court of California considered a similar issue 
of expert testimony on eyewitness identification in People v. 
McDonald, 38 Cal. 3d 351; 690 P2d 709 (1984). The Court 
Stated that the degree of confidence a jury places with the 
eyewitness testimony is premised on the notion that eyewitness 
identification is reliable. This premise is "at best highly 
dubious, given the  emperical evidence that eyewitness 
identifications are not reliable.” Id., 690 P2d at 717, 
quoting from U.S, v. Smith, 563 F.2d. 1361, 1365, Conc. Opn, 
(oth Cir. 1977). 

There is a constitutional guarantee to present a persuasive 
and adequate defense. S ississi i, 410 U.S. 284; 
93 S.Ct. 1038; 35 L.Ed. 2d 297 (1973). Trial Court denied 
Diane that right when it decided Dr. Hawkins' testimony would 
add nothing to the jury's fund of knowledge (Appendix 75, page 
2536). 

The Supreme Court of the Land “has recognized the 
inherently suspect qualities of eyewitness identification 
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evidence.” ckins S s, 449 U.S. 341, 350; 101 S.Ct. 
654, 659; 66 L.Ed. 2d 549 (1981). Such evidence is 
“notoriously unreliable," ibid; See United States v. Wade, 338 
U.S. 218, 228; 87 S.Ct. 1926, 19033; 18 L.Ed. 2d 1149 (1967), 
and has distinct impacts on juries. 

Dr. Hawkins should have been permitted to testify before 
the jury about reconstruction, leading questions, and the 
literature and test cases concerning unconscious transference. 
There was no legal reason for Trial Court to disallow 
testimony that bore heavily on the jury's ability to decide 
this case with integrity. 

b. FRCP 59 

Trial Court erred when it time barred Diane's request for 
new trial. 

Diane relies on the following Court orders, Statutory and 
case law to be the controlling force in this assignment of 
error. 

The August 28, 1984, Sentencing Order in State v. Downs, 
10-84-01377 (Abs. 1), states on its face: 

"It is hereby ordered and adjudged that the defendant, 

Elizabeth Diane Downs, be, and she hereby is, sentenced to 


pay restitution in an amount to be determined" [at some 
future date]. 


State v. Bonner, 307 OR 598 (1989): 


"The judgment contains the sentence, if any. ORS 137.010 
(5). Restitution, when it is ordered, is a part of the 
sentence. ORS 137.106 (1). It follows that, if the final 
document from which an appeal is taken in a criminal case, 
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whether denominated 'judgment' or something else, states on 

its face that the trial court intends to impose restitution 

at some future date, that document is not a 'judgment' from 
which an appeal may be taken under ORS 138.040 because it 
does not yet contain the complete sentence." 

On October 29, 1984, Trial Court attempted to finalize 
judgment in Downs, but lacked authority to do so since it had 
been divest of jurisdiction of the case when the Notice of 
Appeal was filed September 19, 1984 (Abs. 2). For that reason 
the restitution order was ineffective (Abs. 3). 

On January 6, 1992, the Post Conviction reviewing Court 
caused the August 28, 1984 Sentencing Order to become "the 
final document" in State v. Downs, 10-84-01377, when the Court 
voided the improperly imposed restitution order. Downs v. 
Schiedler, 87-C-11753 (Abs. 9): 

"The Order of Restitution dated October 30, 1984 and the 


Amended Order of Restitution dated November 4, 1984, are 
vacated," 


AS was the case in State v. Rickey, 97 Or App 41 (1989): 


"Because the trial court did not have jurisdiction to 

conduct the restitution hearing or to enter the December 

12th order, the order is void. With the restitution matter 
unresolved the judgment is not final." 

FRCP 59 and ORS 136.535 provide for the introduction of new 
evidence for the purpose of requesting a new trial. This 
motion must be filed within one year following the filing of 
judgment. In this case, sentencing was begun, then interrupted 


at the Court's order, and uncompleted to date. Bonner and 


Rickey leave no question that "if the final document...whether 
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denominated 'judgment' or something else, states on its face 
that the trial court intends to impose restitution at some 
future date, that document is not a 'Judgment'...because it 
does not yet contain the complete sentence" and that when the 
restitution "order is void...the judgment is not final." 

As long as the judgment is not final, Diane has satisfied 
the time requirements for presenting new evidence and she has 
a right to request a new trial on that basis. Therefore, 
Trial Court denied Diane the Fourteenth Amendment right to due 
process when it disallowed her new evidence. 

c. FRCP 12 (a) 

Trial Court erred when it finalized judgment before all 
pleadings were received. 

Diane submitted a motion to present new evidence and 
request for new trial, March 16, 1992. 

The State submitted a request for extension of time to 
prepare an opposition to Diane's request for new trial, March 
24, 1992 (Abs 13). The Court granted this extension of time, 
March 24, 1992 (Abs. 14). 

The State submitted their opposition to Diane's motion, 
March 30, 1992, and moved the Court to deny Diane's request 
for a new trial, based on the counter-claim that Diane's 
issues had been previously litigated. 

Diane received State's opposition April 3, 1992 and 
submitted a request for extension of time to rebut State's 
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counter-claim, as was her right under the Federal Rules of 
Civil Procedure 12 (a) and Oregon Rules of Civil Procedure 15 
A (Abs.16). Diane prepared her rebuttal in good faith, and 
was stunned to receive Judge Foote's Order denying Diane's 
request for new trial (Abs. 15). The order was dated March 31, 
1992, before all pleadings were submitted for his review. 
Diane subsequently received the Court's denial of her request 
for extension of time to rebut State's opposition (Abs. 17). 
Diane was conducting her case via regular U. S. mail. 
Federal Rules of Civil Procedure require the Court to wait 20 
days after receiving a claim, before ruling, in order to 
provide the non-moving party an opportunity to respond to 
counter-claims. Oregon Rules of Civil Procedure provide for a 
10 day delay in order that the non-moving party has the 
opportunity to respond to counter-claims in accordance with 
Rule 15 A. In this case, the Court didn't even wait for 
Diane's copy of the State's opposition/counter-claim to leave 
the Prosecutor's office before passing judgment on the case. 
Diane's right to a fair hearing was denied when the Court 
passed judgment before all pleadings were made. 
d. PREMATURE RULING 
Trial Court erred by not thoroughly reviewing all pleadings 
and exhibits. In the Order denying Diane's request for new 
trial, dated March 31, 1992, the Court based his judgment on 


his "having thoroughly reviewed the memoranda and documents 


Co 
00 


Page 


submitted by both parties" (Abs. 15). This order is based on 
error and should be reversed for three reasons: 

(1) The Court had not received all pleadings in this case 
and, therefore, could not have "thoroughly reviewed" them. 

(2) The State completed their opposition so late in the 
day, March 30, that Diane's copy could not be inter-office 
postage-meter stamped until the following day, March 31st. The 
State appended 300 pages of irrelevant documents to its 
opposition and suggested the Court look for, find, and read 
300 more pages of immaterial document which they didn't 
append. It would be impossible for the Court to "thoroughly 
review" 600 pages of document (half of which he had to locate 
himself), in the half hour before he took to the bench at 9 
a.m. on March 31st, for that is when he had to sign the Order, 
for it to travel to the filing clerk's office to be processed 
by 11:15 a.m. that morning. 

(3) It is questionable whether the Court read the State's 
opposition and counter-claim at all. The State was opposing a 
post conviction case, arguing points of prosecutorial 
misconduct and ineffective assistance of counsel. Diane never 
asked the Court to assign attorney error, but presented new 


evidence capable of reversing the jury verdict. The State's 


opposition and appended documents were completely immaterial 


to Diane's motion and request. If the Court had read Diane's 


motion and State's opposition, he would have had to find in 
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Diane's favor in light of the fact the State failed to 
disclaim Diane's new evidence. At the very least, if the Court 
had read State's opposition, he'd have been alerted to expect 
Diane's rebuttal to State's counter-clain. 

For these reasons, the Court's judgment on a case not fully 
litigated or "thoroughly reviewed" proves the Order of March 
31, 1992, was signed in error and should be reversed. 

In any case, but most especially a murder case, where the 
defendant has spent over twelve years in prison, the question 
of new evidence must not be dismissed lightly. Add to this 
the fact that the jury in this case, after four days of 
deliberation, informed the Court they could not find the 
Defendant guilty. This is NOT a case of "well the evidence 
was so overwhelming, there's no point of reviewing the 
evidence." No! In this case, where the jury was initially NOT 
able to find the Defendant guilty, there is plenty of cause to 
question why. 

Christie Downs confided to a peer that she was coerced by 
State officials to lie to the jury in naming her mom as the 
shooter. On the tape recording, Christie can be clearly heard 
saying, "I don't know who did it. And I couldn't say if she 
did it or someone else did, cuz I don't know." 

Trajectory evidence unquestionably proves a right-handed 
person could never have negotiated the attack on the Downs 
family. Diane is right-handed. 
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State police records withheld from Diane until 1991 prove 
conclusively she did NOT open the trunk of her car (to remove 
a gun or anything else) the night of the shooting. 

Defendant proved her claims of new evidence under FRCP 59 
and ORS 136.535, having satisfied the time limitation by 
bringing the new evidence at a time when there is no judgment 
in State v. Downs, 10-84-01377. The State didn't even attempt 
to challenge the substantial impact this new evidence would 
have on the jury verdict. Instead, they rewrote and opposed 
claims Diane never made, offered a bogus counter-claim that 
she had previously litigated these claims, then moved the 
Court to deny her request for a new trial. 

The Court impulsively denied Diane's request, before 
receiving all pleadings, thereby denying her the right to 
rebut State's counter-claim. There is convincing evidence to 
suggest the Court didn't review the documents at all and that 
he dismissed the case lightly. 

e. MOTION FOR DISCOVERY 

The defendant has a Fifth and Fourteenth Amendment 
Constitutional right to discovery of exculpatory and material 
information held by the prosecution, a V. and, 373 
U.S. 837 83 S. Ct. 1194; 10 L. Ed 2d 215 (1963). 

The State generated numerous police reports containing 
information that corroborated Diane's version of the facts 
(Appendix 92, pages 185-192). The State then refused to 
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release these reports to Diane (Appendix 78). 

The overriding concern addressed by Brady is to assure the 
defendant a fair trial. The Supreme Court held the State has 
a duty to disclose evidence that is "clearly favorable to the 
defendant and material to his guilt or innocence," and that it 
is a violation of due process for the prosecution to withhold 
such evidence from the defendant. Brady, Id at. 87-88. There 
is no requirement that the defendant make a "showing" of any 
kind. 

This point was argued by Defense Counsel at the trial. But 
Trial Court held that Diane had to convince HIM that the 
evidence withheld by the State would exculpate her (Appendix 
70, pages 226-227). 

While Diane had no responsibility to make a showing under 
Brady, Prosecutor Hugi and Mr. Jagger proceeded to make one 
anyway, discussing various people who had contacted Mr. Jagger 
after the police refused to follow-up on leads they had 
provided (Appendix 70, pages 222-226). Detective Pond 
admitted making reports of a number of contacts Mr. Jagger 
named (Appendix 92, pages 185-188), but then played ignorant 
when it came right down to putting names to other reports. 

If anything, Prosecutor Hugi's testimony should have 
alerted the Court to improprieties in the handling of this 
case (Appendix 78): 

“(Jagger): Mr. Hugi, did Mr. Pond write down 30 to 50 
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REPORTS relating to 30 to 50 individuals? 

(Hugi): Uh-huh. 

Q: You have to say yes or no. 

A: Yes. 

Q: You heard him say that some of those leads had not been 
followed through with further because he went off the case. 


Generally that's what he said, do you recall? 


A: Yes... 

July came, there were budget cuts. The detectives office, 

detective department of the sheriff's office was reduced to 

two people I believe, and we had to make adjustments in all 
our cases. 

And I think at that point we decided to just concentrate on 

the most likely leads and follow those up." (Emphasis 

added) 

In simpler terms, the State focused its attention on the 
only BODY they had access to because politics and tax-payers 
(who had cut the budget the previous month) wouldn't tolerate 
an unsolved murder. Officials would not be re-elected. 

Anyone reading the newspaper had a clear understanding of 
the political pressure cooker bubbling in Eugene, Oregon that 
summer. The Sheriff's Department lined up their squad cars in 
a city-owned parking lot and left them to gather dust rather 
than put them on the road to hunt down the man who murdered 7- 
year old Cheryl Lynn Downs (Appendix 55). It was their way of 
trying to force the citizens of Lane County to raise taxes. 


But the public responded by hauling out their shotguns and 


declaring they didn't need the Sheriff's Departnent OR higher 
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taxes. In this battle for money, the casualties were law, 
order, Diane Downs and her children. But the Court wasn't 


digesting any of this. 


Finally, Trial Court concluded (Appendix 70, page 228, line 


21): 


“What we have in this case, we do have the testimony of 
Deputy Pond with respect to his contact from a Mr. 
Hilliard, and that evidence was--and I THINK THAT MR. POND 
WAS A BIT INNOCUOUS IN PLACES--but on that issue the 
evidence was that a Mr. Hilliard had apparently observed 
someone...that he in some way filled the description that 
was given by the defendant...that he may have been at the 
scene at roughly the same time as the defendant described. 

That the evidence is believable, tends to corroborate 
the defendant's position in this case...defendant has made 
a showing beyond mere speculation. 

I think that the defendant has, so I'm going to rule 
that with respect to any reports pertaining to the contact 
by Mr. Hilliard and the follow-up of that contact should be 
disclosed to the defendant.” 


But that's where Trial Court stopped. Clearly Diane had 
made a “showing” (even though she didn't need to) that the 
State had reports that exculpated her. Detective Pond's 
tricky memory should have been a warning to the Court that 
several other reports were just as exculpable as Mr. 
Hilliard's, but the Court failed to cause these reports to be 
discovered to Defense Counsel, because PROSECUTOR Hugi said 
(Appendix 70, page 224): 

“I'd have to say if you look at the record that was made 

this morning, that the material that comes closest to 


crossing that threshold would be attributed to Mr. 
Hilliard...” 


As usual, the Court took directions from the prosecutor and 
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1 the law be damned. In fact Trial Court refused to have the 
2| reports "sealed' for appellate review (Appendix 70, pages 230- 
3 232), thereby permitting the subsequent destruction of reports 
4| Detective Pond admitted to the Court “substantiated the 


5| defendant's version of what happened" (Appendix 92, page 192). 
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2. POST CONVICTION COURT 
In June, 1991, Judge Duane Ertsgaard tried the Post 
Conviction case brought by Diane in September, 1987. This was 
not a politically popular case in Oregon, and Judge Ertsgaard 
was under a lot of pressure from the prosecuting attorney, 
Fred Hugi, to dismiss the entire case summarily. Prosecutor 
Hugi and his many agents were responsible for destroying and 
withholding exculpating evidence (which will be addressed in 
Section F--Prosecutorial Misconduct) and for coercing an 
eight-year old child to lie in court. Prosecutor Hugi, his 
agents, and Trial Judge Gregory Foote did not want to be tried 
for these claims, so they applied great pressure on the Post 
Conviction Court, to dismiss the case. 
a. SUMMARY DISMISSAL 
ALL of Diane's claims for relief were viable. For Three 
and one half years all the claims for relief were entertained 
by the Court as legally triable issues. Then one week before 
the trial, Judge Ertsgaard summarily dismissed every claim of 
prosecutorial misconduct, even though most of the claims 
worked hand in hand with parallel claims of ineffective 
assistance of counsel, which the Court permitted to be tried. 
There was no legal foundation for summarily dismissing 
EVERY claim of prosecutorial misconduct. It deprived Diane of 
her Fourteenth Amendment right to due process in order to 
protect a corrupt prosecutor and his agents who twisted the 
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law to imprison an innocent woman. Detective Peckles was then 
free to admit during that trial that exculpatory evidence was 
destroyed (See D. 1. c.) without fear of retribution for 
prosecutorial misconduct. 

Post Conviction Court's summary dismissal of the lion's 
share of Diane's case served to keep an innocent woman in 
prison. 

(1) CHANGE OF VENUE 

The Court erred in granting summary judgment on the 
issue of change of venue. Defense counsel did not request a 
change of venue even though he was aware of a barrage of 
pretrial publicity in Lane County. The law provides for 
changing of venue. Diane was justified in her post conviction 
claim that trial counsel's assistance was ineffective in his 
failure to request a change of venue. 

Entry of summary judgment is proper only when there is no 
genuine issue of material fact and where the movant is 
entitled to judgment as a matter of law. ORCP 47C, Christensen 
V. Murphy, 296 Or 610, 613; 678 P.2d 1210 (1984). The law 
supports Diane's post conviction claim. Therefore, as a matter 
of law, movant was not entitled to summary judgment. 

Moreover, the State's claim that "Neither Petitioner nor 
her counsel desired a change of venue prior to trial, because 
they considered Lane County a favorable location" proves there 
was a genuine issue of material fact since Diane's claim was 


as 
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that Defense Counsel was ineffective for not requesting a 
change of venue. As such, the Court erred in granting summary 
judgment on this issue. 

(2) JURY POLL 

Pursuant to ORS 136.330 (1), "The jury in a criminal action 
may, in the discretion of the Court, be polled in writing." 
Without question the Court would have granted a jury poll, 
since it was the Court who asked defense counsel if he wanted 
to poll the jury (Appendix 79). Diane was within her rights to 
claim ineffective assistance of trial counsel because Mr. 
Jagger refused to poll the jury, in spite of the fact the 
verdict seemed inconsistent. Only 10 jurors voted to convict 
for Attempted Murder, but somehow, 12 jurors supposedly voted 
to convict for murder. When asked twice if all jurors had 
voted, the jury foreman refused to answer, so the Court asked 
Defense Counsel if he wished to poll the jury. 

As a matter of law, the State failed to earn a summary 
judgment, since the law supports a defendant's right to poll 
the jury. The State's argument that Diane cannot divine the 
thoughts of Defense Counsel, Judge, or jury, is precisely the 
proof that issues of material fact still remain. 

Since the burden was on the State, as the moving party, to 
establish that no genuine issue of material fact existed, 


Seeborg v. General Motors Corp., 284 Or 695, 699 588 P2d 1100 


(1978), and since they didn't prove that, the Court erred in 


(a 
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granting summary judgment in this case. 
(3) PROSECUTORIAL MISCONDUCT 

This claim of prosecutorial misconduct, for the destruction 
of exculpatory evidence is the obverse of the claim of 
ineffective assistance of counsel. Four claims of State 
destruction of evidence were raised: 


1) State criminalist, Jim Pex admitted in court, he didn't 
fingerprint the murder casings (Appendix 90, page 1226); 


2) The car door was washed of the murderer's prints while the 
State preserved all the prints from the rest of the car 
(Appendix 99, page 372); 

3) Detective Pond admitted in court that he and others 
destroyed leads and miscellaneous items that would have 
substantiated Appellant's version of what happened to her 
family (Appendix 92, pages 173, 192); 

4) Mr. Pex admitted in court, he luminoled the entirety of the 
interior of the car with the exception of the front passenger 
quadrant, thereby consigning that exculpatory blood spatter 
evidence to be destroyed by time (Appendix 90, pages 1227- 
1231). 

There is no question a genuine issue of material fact 
existed with regard to the State's willful destruction of this 
evidence and with Defense counsel's failure to respond to the 
destruction. In fact, the post conviction Court conducted a 
trial of facts with regard to the claims of ineffective 
assistance of counsel on this issue. 

Whereas the Court determined there was a genuine issue of 
material fact, in that Defense Counsel failed to respond to 
the State's destruction of evidence, the Court erred in 


granting summary judgment on the fact of evidence-destruction 
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itself. 


In response to the State's repeated motions for Summary 


Judgment, the,Court opined (Abs.6): 


"Motion II to dismiss paragraph 7B is denied because I 
believe the Petitioner is entitled to present evidence... 
[concerning Trial Court's restricting Defense from 
contacting Christie]. 


Motion V to dismiss paragraph 9D [defense counsel's failure 
to poll jury]...It is not an issue of the right to a [jury] 
poll but rather counsel's performance. The motion [for 
summary judgment] is denied. 


Motions VI and VII each seek to dismiss partial allegations 
of prosecutorial misconduct, as alleged in paragraphs 11C 
and 11D...destroying evidence. Proof of willful misconduct 
and prejudice require reference to evidence outside the 
pleadings... These motions [for summary judgment] are 
denied. 


Motion VIII is to dismiss paragraph 11D [coerced 


witness]...Petitioner is entitled to include this 
contention in her evidence...this motion is therefore 
denied." 


This order, denying the State's motion for summary 
judgment, was signed by the Court, June 14, 1991 (Abs.7) and 
entered June 17, 1991. The Court was very clear that Diane's 
claims required "evidence outside the pleadings." 

Therefore, it is beyond human comprehension, what would 
possess the Court to suddenly grant summary judgment on these 
very issues June 14, 1991, the same day it denied summary 
judgnent. In effect, the Court charged Diane with proving her 
claim that trial counsel was ineffective for failing to battle 
the prosecutor's misconduct, while at the same time he 
dismissed all of Diane's claims that the prosecutor's conduct 
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was remiss. And the Court granted this incongruous summary 
judgment the very day his order to DENY summary judgment was 
signed. 

b. FAILED TO ORDER PLAINTIFF'S RELEASE 

August 28, 1984, Trial Court sentenced Diane to life plus 
50 years and ordered her to pay restitution (Abs. 1). The 
document states on its face: "It is hereby ordered and 
adjudged that the Defendant, Elizabeth Diane Downs, be, and 
she hereby is, sentenced to pay restitution in an amount to be 
determined,” at some future date. 

Per ORS 137.106 (1) restitution, when it is ordered, is a 
part of the sentence. Until the restitution issue is 
resolved, the judgment is not final. Diane cannot be confined 
in prison without an effective judgment order. 

Defense counsel filed the notice of appeal on September 19, 
1984 (Abs. 2). The restitution hearing was conducted October 
29, 1984 (Abs. 3), in violation of ORS 19.033, after trial 
court was divest of jurisdiction to finalize judgment. Diane 
subsequently filed for Post Conviction relief (Downs v, 
Schiedler, 87-C-11753) to challenge this illegal sentence. 

The reviewing court voided the impotent restitution order, 
pursuant to State v, Rickey, 97 Or App 41 (1989) and State v. 
Bonner, 307 Or 598 (1989), thereby leaving State v. Downs, 10- 
84-01377, with an incomplete sentence and no final judgment 
(Abs. 8-9). 
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In light of the fact the appeal was exhausted in this case, 
State v. Downs, 83 Or App 698 (1987), 303 Or 370 (1987), the 
Post Conviction reviewing court should have granted Diane a 
new trial on the open sentence resulting with the vacation of 
the restitution order, pursuant to State v. Lloyd, 818 P2d 
982,109 Or App 213 (1991) which says: 

"Because Defendant had already had a direct appeal, the 

only appropriate remedy in the post-conviction proceeding, 

given the trial court's findings and conclusions, was to 
grant him a new trial." 

The reviewing court did not grant Diane a new trial in 
order to resolve the lack of final judgment in this case, but 
pursuant to Rickey,"...the order is void. With the restitution 
matter unresolved, the judgment is not final." The reviewing 
Court should have ordered Diane's release when it officially 


voided judgment against her. 
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3. HABEAS CORPUS COURT 

In December, 1994, Diane petitioned the Court for a Writ of 
Habeas Corpus. Judge Richard Barber dismissed the petition 
without cause. 

a. FAILED TO TRY CASE 

In December, 1994, Diane petitioned for habeas corpus 
relief under ORS 34.610, which provides "Grounds for discharge 
of prisoner in custody UNDER ORDER OR CIVIL PROCESS." 
(emphasis added). Trial Court dismissed the petition sua 
sponte, in error and Diane appealed that decision (Abs. 19). 

The State agreed "plaintiff observes, accurately, the trial 
court appears to have dismissed her petition pursuant to ORS 
34.370 (6)" which allows a court to "enter a judgment denying 
a meritless petition brought under ORS 34.362" and that 
"admittedly plaintiff's claim for relief is not one ‘brought 
under ORS 34,362!,", 

That should have been the end of it right there in light of 
the fact Trial Court's erroneous decision barred development 
of the case. Diane Appealed Trial Court's erroneous decision 
and the State readily admitted Diane was correct in doing so 
because Trial Court did err. 

Then the State argued that "for the same reason given in 
Allen and Perry, the dismissal of Plaintiff's petition amounts 
to no more than harmless error because her sole claim is one 
that was or 'could have been addressed on direct appeal or in 
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post-conviction proceedings'.". THIS IS WRONG! 

In Allen v. Maass, 124 Or App 196; 859 P2d 1205 (1993), 
this Court held that: 

"under ORS 34.330 (3), habeas corpus relief is not 

available for issues that could have been addressed in 

post-conviction proceedings. The alleged error in 

Plaintiff's SENTENCE could have been challenged in a post- 

conviction proceeding or on direct appeal." (emphasis 

added). 

Likewise, the following year, this Court again held in 
Perry v. Zenon, 127 Or App 684; 874 P2d 89 (1994): 

"the alleged error in Plaintiff's SENTENCE could have been 

challenged on direct appeal or in a post-conviction 

proceeding, and the error was "harmless." (emphasis added). 

THAT was the reason the State supported the Habeas Corpus 
Court's erroneous decision in Downs. And THAT has nothing to 
do with Downs. There is NO SENTENCING ERROR in Downs v, Hoyt 
from which Diane sought relief. The claim is NO JUDGMENT AT 
ALL. 

There never has been an effective, appealable judgment in 
State v. Downs, 10-84-01377. There was the illusion of 
judgment, pseudo-enforced by an improper sentencing order 
which was contested in a post-conviction proceeding. On 
January 6, 1992, the Post-Conviction Court vacated that 
improper sentencing order, and in so doing, officially voided 
the judgment. While there never was a legal judgment in 


Downs, it took the vacation of the improper sentence to 


OFFICIALLY void judgment. 


Memorandum In Support Page 54 


26 


Diane never sought habeas corpus relief from an improper 
sentence. That was done in a post-conviction proceeding. It 
was by the final stroke of the Post-Conviction Court's pen 
that habeas corpus relief became necessary. The Post- 
Conviction Court's final act was to void judgment in Downs. 
It is unreasonable to expect Diane to have sought post- 
conviction relief for something that was born of the post- 
conviction judgment. 

While it can be argued the Post-Conviction Court had a 
responsibility to order the release of Diane when it voided 
judgment against her, it cannot be argued she was remiss. 

Diane petitioned for habeas corpus relief under ORS 34.610 
because there is NO JUDGMENT authorizing the restraint of her 
person. Not once did the State argue against her petition. 
Rather they created a sentencing error and "defended" against 
claims she never made. 

Trial Court erred when it dismissed Diane's petition sua 
sponte. She appealed and the State agreed Trial Court erred. 
After reviewing statutory and case law, this Court will have 
to agree the Habeas Corpus Court deprived Diane of her 
Fourteenth Amendment right to due process when it denied her 


the right to trial and subsequent release from illegal 


restraint. 
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D. INEFFECTIVE ASSISTANCE OF COUNSEL 
Imprisonment of Plaintiff was and is illegal because she 
was denied the Sixth Amendment right to effective 
assistance of counsel and the Fourteenth Amendment right to 
due process as guaranteed by the United States 
Constitution, in that the representation she received 
during the trial was nothing short of INEFFECTIVE 
ASSISTANCE OF COUNSEL. 

On the surface, this set of claims may appear to be SIMPLY 
a case of ineffective assistance of counsel. Until 1991, 
Diane might have believed that too. But the truth of the 
matter goes far deeper than that. Defense Counsel Jim Jagger 
worked closely with Prosecutor Hugi on this case and TOGETHER 
they decided how Mr. Jagger would handle the defense. This is 
the sort of admission from which nightmares are born. 

All through the trial in 1984, Diane watched Judge Foote 
defer to Prosecutor Hugi's judgment in open court and in the 
halls during recess. But it wasn't until 1991 that she 
learned her own attorney was doing the same thing behind the 
scenes. 

Rather than keep the Court second-guessing the reason 
Defense Counsel deferred to the opinions of the LANE COUNTY 
prosecutor, who was supposed to be his adversary, it should be 
revealed at the onset that Mr. Jagger was a prosecutor FOR 
LANE COUNTY for three years immediately prior to entering into 
private practice in Lane County (Appendix 33, page 25). 
Unfortunately Diane didn't learn that until October, 1990--too 
late to affect her ability to judge Mr. Jagger's merit in 
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1983. 

One major detail must not be overlooked. Strickland v. 
Washington, 466 U.S. 686 (1984), says Diane did not get a fair 
trial when: 

"Counsel's conduct so undermined the proper functioning of 

the ADVERSARIAL PROCESS that the trial cannot be relied on 

as having produced a just result." (emphasis added) 

Counsel can deprive a defendant of the right to effective 
assistance when an actual conflict of interest adversely 


affecting lawyer's performance renders assistance ineffective 


(Cuyler v. Sullivan, 446 U.S. 344-350; 100 S.Ct. 1716-1719). 


Memorandum In Support Page 57 


1. FAILED TO USE WITNESSES AND EVIDENCE 
a. FINGERPRINT REPORT 
For eight, years the State denied the existence of 
fingerprints at the murder scene. When they were finally 
compelled to produce the report they had denied for eight 
years, Mr. Jagger surprised Diane by claiming he had that 
report all along (Appendix 100, page 424, line 5). This was 
the first she'd heard of it. 
In fact, Mr. Hugi testified first (Appendix 99, page 372, 
lines 2-10): 
"Both Mr. Jagger and Mr. Reid had access to the car prior 
to the time that it was washed. It was also my 
recollection that the car was tested for fingerprints; that 
the RESULTS WERE DISCUSSED WITH MR. JAGGER AND WE CONCLUDED 
that they were not helpful to either side...That was a 
pretrial discussion I had with Mr. Jagger. I received a 
fingerprint report. It was inconclusive. I TALKED WITH 
MR. JAGGER ABOUT THAT and that was it." (emphasis added) 
That means that Mr. Jagger either had the report in 1984 
and failed to use it to defend his client or he didn't have it 
and lied in 1991 to cover for the State's withholding of 
exculpatory evidence. The report reveals the existence of 
eight adult finger and palm prints at the murder scene that 
identify someone other than Diane (Appendix 22, page 1). 
Diane knows with certainty, the police refused to lift 
prints from the driver's door. According to the report, not 


one print or one voided print was gathered from the driver's 


door. Yet, numerous prints were there to be lifted. The 
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following people had contact with the door before the 
shooting: 

Diane; 

Diane's children; 

Heather Plourd (the friend Diane visited that night); 


The male attacker Diane reported to the police and Danny 
reported to his nurses (Appendix 48, pages 17-19, 23). 


The following people certainly left prints on the driver's 
door after it left Plaintiff's custody: 


Dr. Mackey (who removed Danny through the driver's door at 
the hospital--Appendix 82, page 511); 


Nurse Rosie Martin (who opened the passenger door--Appendix 
83, page 499) 


Another nurse (who removed Cheryl--Appendix 82, page 512); 


Joseph Curtis (who moved the car from the emergency 
entrance at the hospital where Diane had parked it-- 
Appendix 71); 


Detectives Tracy and Peckles (who entered the car to 
examine it--Appendix 96); 


And unidentified others. 

The silence of the entire report with regard to prints, 
proves the State went out of their way to NOT identify the man 
who attacked the Downs family. The car was washed of all 
prints, thereby destroying the identity of the man Daniel 
reported to nurses as his attacker---the man Diane reported to 
police--the left-handed man depicted by Christie in her 
composite. 

At this juncture, knowing this crucial evidence, which 
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would have exonerated Diane, was intentionally destroyed by 
the police, invoking the "bad faith" clause prohibited by 
Arizona v.Youngblood, 428 U.S. 58 1988, trial counsel should 
have moved the Court to dismiss the charges against Diane and 
release her. He did not. Rather he elected to lay blame for 
the absence of prints at his clients doorstep (Appendix 100, 
page 428, line 14): 
(Gorham) Q: “Part of the State's case, however, was that 
Miss Downs who had been driving the car went back to the 
trunk and retrieved the gun from the trunk and then went 
and shot her kids, correct? 


(Jagger) A: Yes. 


Q: Isn't it important then that her fingerprints weren't 
on the trunk of the car? 


A:  The--I guess my position at that time is that that was 
something that still depended upon her credibility... 


I would have expected actually to have her fingerprints all 

over the car...Assuming hypothetically the entire car 

fingerprinted, nothing at all shows up of her...that looks 

more like maybe somebody then destroying evidence..." 

Incredible! Fourteen prints were lifted from the trunk of 
Diane's car. None of them were hers. None of them were 
voided (smudged). No one could allege Diane opened her trunk 
and then attempted to wipe her prints off later. And to what 
end would Diane need to erase her own prints from her own car? 
If not for the fact Diane had washed her car four days earlier 
and had no need to go to the trunk thereafter, her prints 
would have probably been on the trunk. 


On the other hand, Diane entered and exited the driver's 
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door numerous times that week (as did half a dozen other 
people AFTER Diane came under constant police observation) and 
yet, not one print was lifted from the driver's door. Why? 

Mr. Jagger said it best: "That looks like maybe somebody 
then destroying evidence." And the destroyer of that evidence 
was the custodian of that evidence--the State. Mr. Jagger 
failed miserably when he conspired with the prosecutor to keep 
that evidence from the jury. In Strickland, Id. At 686: 

“The Court has recognized that ^the right to counsel is the 

right to the effective assistance of counsel.'  McMann v. 

Richardson, 397 U.S. 759, 771, n. 14, 90 S.Ct. 1441, 1449, 

n. 14, 25 L.Ed. 2d 763 (1970). Government violates the 

right to effective assistance when it interferes in certain 

ways with the ability of counsel to make INDEPENDENT 

DECISIONS about how to conduct the defense." (emphasis 

added) 

Prosecutor Hugi declared in his affidavit "I personally 
observed Mr. Jagger inspect all the evidence in this case...In 
my opinion the evidence didn't support Diane's claims" 
(Appendix 9, page 4, line 20). Mr. Hugi admits he discussed 
the fingerprint report with Defense Counsel and together they 
concluded the evidence was worthless to Diane's defense 
(Appendix 99, page 372). 

In fact Mr. Jagger admits he received the report and didn't 
use it to defend his client (Appendix 100, page 424). 
Prosecutor Hugi coerced Christie to testify under oath that 


her mom opened the trunk and when Diane came back the shooting 


began (Appendix 72, page 666). Certainly the absence of 
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Diane's prints on the trunk would have been important to the 
jury's ability to decide the case! Without question, Mr. 
Jagger was ineffective when he decided TOGETHER with the 
prosecutor to withhold that evidence from the jury AND his 
client. 


Strickland v. Washington, 466 U.S. 688 (1984) says: 


“Counsel owes the client a duty of loyalty, a duty to avoid 
conflicts of interest [see Cuyler, Id. At 346]. From 
counsel's function as assistant to the defendant derive the 
overarching duty to advocate the defendant's cause and the 
more particular duties to consult with the defendant on 
important decisions and to keep the defendant informed of 
important developments in the course of the prosecution.” 
That did not happen in this case. Defense Counsel failed 
the Strickland test miserably. 
b. BALLISTICS 
Not only does the fingerprint report prove Diane did not 
remove a gun from the trunk of her car, but Mr. Jagger knew 
the State admitted the gun they used to convict Diane with was 
not the murder weapon (Appendix 60); and Mr. Jagger knew 
State's witness, Criminalist John Murdock perjured himself in 
court to damage Diane. 
(1) EXTRACTOR MARKS 
The notes generated by the State's expert, John Murdock, 
are inconsistent with his testimony at trial. In his notes, 
despite running four different tests on bullets allegedly 
found in Diane's apartment, in an attempt to link her 


definitively to the crime, he was not able to make a match. 
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In his trial testimony, however, he was somehow able to 
testify that there was a match. Trial counsel was in 
possession of, Murdock's notes and should have used them to 
assure his client a fair trial as guaranteed by the 
Constitution of the United States of America. 

At a Post Conviction trial, State Criminalist James Pex was 
called to testify concerning tool marks on casings and 
cartridges, as well as class characteristics in weapons. He 
was asked very precise questions in preparation of Diane 
making a showing that her trial attorney was ineffective in 
not using Mr. Murdock's notes about tool marks and class 
characteristics in his representation of her at trial. 

So there can be no mistaking Mr. Pex's testimony and Mr. 
Murdock's notes, Diane will quote verbatim from transcript and 
notes (Appendix 103). 

Page 255, line 19 of Mr. Pex's June 25, 1991 testimony: 

(Gorham) Q: Will all of this TYPE of weapon produce the 

same marks, at least the general characteristics, THE SAME 

POSITION OF THE CASING? (emphasis added) 

(Pex) A: Yes. 

Q: That's a design of the weapon? 

A: Yes. 

The important point to be remembered is that each TYPE of 
weapon produces a set of marks similar to other weapons of the 
same TYPE, as dictated by design. This point was fleshed out 
with a few more questions about extractor/ejector relations. 
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1 Page 256, Line 15: 


2 (Gorham) Q: One way to tell ... what type of weapon or 
whether a weapon did put the marks that you see on the 
3 casing would be the relationship between the two where they 
actually are on the casing; is that correct? 
4 
(Pex) A: Yes. 
5 
: So one weapon should only have produced one 
6 relationship on the casing of these two marks? 
7 A: Yes. 
8 Q: And isn't that as least somewhat how that's described 
like an ejector mark is at 3 o'clock and--and extractor 
9 mark may be at 6 o'clock? Is that one way they are 
described, at least that relationship we use the mechanism? 
10 
A: Yeah. That is how we use the mechanism. We would use 
11 clock wise around the circular rim to show the different 
positions. 
12 » . . Li 
Q: So in your examination, one way to know that a casing 
13 WILL NOT COMPARE to another casing is to say the ejector 
marks and the extractor marks are in a DIFFERENT 
14 RELATIONSHIP to each other? (emphasis added). 
15 A: Yes. 
16 And just so there is no confusing this issue, Mr. Pex was 


17| zeroed in on specifics. 


18 Page 271, line 21 

19 (Gorham) Q: Are you saying that it is impossible for an 
expert to say that the extractor marks are the same, but 

20 the ejector marks are different? 

21 (Pex) A: I don't see how that could be possible. 

22 Q: Okay. So if the extractor marks are identified as 
being from the same weapon, the ejector marks also have to 

23 be identified as being the same weapon or there is 
something wrong? 

24 
A: Same CLASS of weapon. (emphasis added) 

25 
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Q: Or there's something wrong? 

A: Right. I don't know if that ever happened. I don't 
know how you could have a circumstance where you could have 
a match on, an extractor mark and have other characteristics 
that are different. I've NEVER known that to happen. The 


literature has NEVER reflected that happening. (emphasis 
added) 


Q: So if you had an extractor mark and the relationship on 

the one casing and the relationship to the ejector mark 

was, say I think like we use, 3 o'clock and 6 o'clock and 
they were that far apart, and yet you had an extractor mark 

and an ejector mark on another casing that was, say 3 

o'clock and 9 o'clock, and you didn't see any other marks, 

you would have to say those came from different weapons? 

A: Yes. 

And that's exactly what Mr. Murdock's notes reveal on pp 
953-954 (Appendix 24). Each and every one of the six murder 
casings bear an extractor mark at 3 o'clock and an ejector 
mark at 7-8 o'clock. Which means they were all ejected from 
the same weapon. But each of the cartridges, allegedly 
removed from Diane's apartment by police, bear extractor marks 
in CLOSE relation to the ejector marks. Which helps prove not 
only that they were expelled from a different weapon than the 
murder weapon, but that it was a different TYPE of weapon. 
The ejector which ejected the cartridges wasn't even remotely 
in the general area of the ejector of the murder weapon. One 
weapon could not have created such DIFFERENT marks. By way of 
further clarification, we return to Mr. Pex's testimony, 


Appendix 103, page 266, line 24: 


Q: (Walsh) And are you also saying that extractor marks, 
Magazine clip marks, and lands and grooves are different 
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identifiers for purpose of an expert? 

A: (Pex) Yes. 

Q: (Gorham) (Page 270) I think on your examination, you 

talked about class characteristics. Could you describe 

that a little bit better for me? What does that mean? 

A: (Pex) When we talk about class characteristics, speaking 

in reference to looking at all of the tool marks that are 

on a cartridge or a casing or lands and grooves on a 

bullet. It aids you in identifying a TYPE of a weapon. It 

doesn't exactly state it was a particular weapon to the 
exclusion of all others. That's what I mean by a class 
characteristic. (emphasis added) 

This brings us to the point of examining the tests Mr. 
Murdock did with respect to trying to match the class 
characteristics of the murder casings to the class 
characteristics of the cartridges. 

On page 948 of his notes (Appendix 24) he recorded the 
result of his trying to compare the nose marking of cartridge 
E14A with the nose markings of murder bullet E7--NO ID. 

On page 944, Mr. Murdock recorded the results of his trying 
to compare cartridge E14A magazine lip marks to murder casing 
E5 magazine lip marks--general agreement, but not enough for 
an ID. 

On page 955 where he tried to find characteristic agreement 
between marks on the base of the cartridge E14A and E3 he 
recorded--a re-exam has caused me to reconsider. ID falls 
apart at 4 times obj. 

To be specific, the scratches Mr. Murdock compared on the 


bases of E3 and E14A were caused by unique characteristics in 
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the design of the bolt of each weapon. Knowing the bolt is 
hard steel and will not change form from one extraction to the 
next, it means that any irregularities in the surface of the 
bolt which contacts the base of a cartridge will remain the 
same. Examination of Mr. Murdock's notes, with respect to his 
enlarged sketches shows clearly the irregularity on the smooth 
surface of the bolt on the murder weapon lay to the extreme 
edge of the bolt, causing scratches along the rim of the 
casing base, while the scratches on the base of the cartridge 
are almost in the center. Therefore, the irregularity in the 
smooth surface of the bolt which contacted the cartridge, was 
in the center. Irregularities are born with the weapon when 
the steel is cast. 

Mr. Murdock wrote, "a re-exam has caused me to reconsider. 
I D falls apart." The court need not be a ballistics expert 
to understand the meaning of "I D falls apart." Mr. Murdock 
was saying the bolt which secured the cartridge in the chamber 
of Diane's ex-husband's gun was NOT the bolt in the murder 
weapon. Now read Mr. Pex's June 25, 1991, trial testimony 
(Appendix 103, page 253): 

"(Pex): there is what's called an extractor arm which is a 

small arm or A HOOK that's ON ONE SIDE here OF THE BOLT 


and then farther back is an ejector or an AREA ON THE FRAME 
that the casing will come back and strike... 


Q: (Gorham) Maybe if I could approach the witness, Your 
Honor? Can you point to me what the extractor is on the 
bolt? 
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A: This is the extractor--THE EXTRACTOR IS THIS LITTLE ARM 
THAT'S RIGHT HERE ON THE BOLT. 


Q: Okay. And the ejector? 

A: The ejector varies. (emphasis added) 

Mr. Pex has shown the Court that the extractor arm is a 
fixed-steel hook on the bolt. They are inseparable. In order 
for an extractor mark on a casing to match that of a 
cartridge, the bolt marks must also match. All the wishing in 
the world will not alter the documented fact that, upon closer 
examination of the bolt marks on the base of the exhibits, Mr. 
Murdock determined the marks between the two did not match 
(Appendix 24, page 955). Since every weapon creates unique 
tool marks, and these bolt marks do not agree, the extractor 
marks CANNOT agree (because the extractor arm is a fixed hook 
on the metal bolt). 

Mr. Pex further explained the ejector is "an area on the 
FRAME," which again, is fixed. As he testified, the ejector 
placement varies from one weapon to the next, but the ejector 
itself is stationary--a part of the steel frame. Therefore, 
the extractor/ejector relationship will remain constant for 
each gun, but will vary from one weapon to another. This was 
the case with the murder weapon (the extractor/ejector 
relationship remained constant at 3 o'clock/7-8 o'clock) which 
varied from Diane's ex-husband's gun (the extractor/ejector 


relationship remained constant in its CLOSE extractor-ejector- 
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ejector pattern) (Appendix 24, pages 953-954 and Appendix 25). 
There is no escaping the truth that Diane's ex-husband's gun 
could never have been the murder weapon. 

It is the combination of these irregularities that make 
each weapon unique, since these flaws don't float from one 
position to another. And since we know the bolt which 
contacted cartridge E14A could not have been the same bolt 
which contacted murder casing E3, we can also be certain 
beyond any reasonable doubt that the extractor arm which 
expelled the murder casing could NOT have manually ejected the 
cartridges. They were NOT THE SAME WEAPON. 

So unique were the tool marks made by the weapon from which 
the cartridges were expelled that Mr. Murdock made a written 
notation as well as a sketch of each cartridge so as not to 
lose the evidence. Refer to page 954 of his notes and see 
that E14A bore one extractor mark and two ejector marks side 
by side by side (Appendix 24 and 25). 

E14B reports the same thing--extractor, ejector, ejector, 
side by side by side. What Mr. Murdock found was evidence of 
a weapon whose unique characteristic was an ejector whose flaw 
was to double score the rim of all cartridges and casings. 
Both of the cartridges bore the double ejector mark in correct 
relation to the extractor mark. NONE of the casings bore a 
double ejector mark at all. The fact of the matter is, we're 
not only dealing with two different weapons, we're looking at 
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evidence of two different TYPES of weapons. Two different 
CLASSES, bearing different class characteristics. 

Mr. Murdock did every test conceivable in an effort to tie 
the cartridges to the casings, and each test failed. It's 
like Mr. Pex testified (Appendix 103): 

Page 271, line 7 


Pex: An analogy is like satisfying a friend from behind as 
he's walking down the hallway. There are characteristics 
about him that are class characteristics; his height, 

weight, body contour, the clothes that he wears. When you 
turn around and see that person face-to- -face, that is the 
identifier that makes him your friend versus anyone else in 
the community. The same is true in a firearms examination. 

You look at all the marks that are on there. These are 
class characteristics. 


Using Mr. Pex's analogy, if you recognize your friend as a 
red-headed, overweight, female, and you find yourself walking 
up behind a blond, thin, male, you don't need to look at the 
face to know this isn't your friend. The same is true in 
firearms examination. Mr. Pex said it himself: 

Page 272, line 6 


Pex: I don't know how you could have a circumstance where 
you could have a match on an extractor mark and have other 


characteristics that are different. I've never known that 
to happen. The literature has never reflected that 
happening. 


For that reason, it is impossible for the cartridges 
allegedly found in Diane's apartment to have ever been ejected 
from the murder weapon, which in turn means the extractor 
marks on the cartridges CANNOT match the extractor marks on 


the casings. 
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In fact, to go one step further, the CLOSE extractor and 
ejector mark relationship on the cartridges identifies the 
weapon which expelled them the same way a fingerprint 
identifies a person. Therefore, if it is to be believed the 
two cartridges were taken from Diane's apartment as the State 
claims, it must be accepted the extractor/ejector relationship 
on these cartridges is the "fingerprint" of her ex-husband's 
weapon. And since we know from Mr. Murdock's notes that the 
murder weapon left a "fingerprint" on the casings in the form 
of an extractor/ejector relationship of 3 o'clock/7-8 o'clock, 
we can say without a doubt that Diane's ex-husband's weapon 
was NOT the murder weapon. In fact, it wasn't even the same 
TYPE of weapon. 

This was especially telling in light of the fact "there are 
several different models of Rugers," several series, and every 
few years they change (Appendix 90, pages 1221-1223). 

(2) BROKEN CARTRIDGE 

Furthermore, Mr. Jagger heard Mr. Murdock testify the two 
whole cartridges in Mr. Hugi's hand (E14A and E14B) were the 
two cartridges allegedly removed from Diane's apartment 
(Appendix 86, page 1347, line 20 to page 1348, line 4). Mr. 
Jagger knew from the notes Mr. Murdock wrote one year earlier, 
that the latter had taken cartridge E14A apart so he could 
test the gun powder inside (Appendix 24, page 933). 

That rendered cartridge E14A an empty casing and an unspent 
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bullet--two parts--not a complete cartridge. Either Mr. 
Murdock was lying in his identification of the two undamaged 
cartridges in 1984 or he'd forgotten about tests he ran on 
them in 1983. Either way, his testimony was suspect in the 
most elemental way. He couldn't even identify the evidence, 
let alone remember the tests he performed. 

As such, Mr. Murdock's memory, whether contrived or absent, 
should have been called to answer to the notes he wrote while 
the evidence lay on the table before him a year earlier. 
Those notes clearly state all the tests Mr. Murdock did in an 
effort to tie the murder casings to the cartridges failed. 

The murder weapon was NOT tied to Diane in any way--not by 
fingerprints; not by ballistics tests; not by gunshot residue; 
not by physical proximity. Yet Mr. Jagger asked not one 
question of Mr. Murdock pertaining to the ballistics tests he 
conducted the year before (Appendix 86, pages 1359-1361). 

Whereas, the ballistics could have, would have, and should 
have exonerated his client, Mr. Jagger made sure his silence 
in the matter damned her. Not by any stretch of imagination 
was Defense Counsel performing his role effectively in the 
adversarial process--unless, of course, he construed Diane as 
his adversary. That would certainly account for Prosecutor 
Hugi's high praise of Mr. Jagger's performance as Defense 
Counsel--but the Court must NOT permit this covert duplicity 
to go unchecked. Mr. Jagger suspended an effective defense in 
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order to aid and abet Mr. Hugi's prosecution of his client. 


That makes a mockery of the law. 
(3) GUN FOUND 

Clearly it should have come as no surprise that Mr. Jagger 
failed to have the case reopened when Diane's ex-husband's gun 
surfaced after the trial and proved to be NOT THE MURDER 
WEAPON. In this case, the murder weapon was never found. 
State agencies searched the murder scene, searched the road 
from the scene to the hospital, dragged the river between the 
scene and the hospital (Appendix 63 and 80), searched Diane's 
car and apartment, and never found the murder weapon. 

The State seized this opportunity to claim Diane used her 
ex-husband's (Steve Downs') 22 caliber Ruger, serial #14-76187 
to shoot her children. The Ruger had been stolen from William 
Proctor, by Steve Downs, in 1981 (Appendix 61). Diane knew 
that gun was with Steve Downs in Arizona, so she asked him to 
turn it over to the Oregon authorities in June, 1983. Steve 
Downs, who still carried a grudge because Diane divorced him 
two years earlier, denied having the gun. He claimed Diane 
had it in Oregon. 

This claim by Mr. Downs should have been regarded with 
suspicion by Oregon authorities who knew of Steve Downs! 
criminal nature and admitted physical abuse of Diane (Appendix 
74). 

But instead of questioning the motives of Mr. Downs (who 
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had a 1982, Maricopa County Arizona conviction of Assault with 
a weapon), Oregon officials prompted Maricopa County Arizona 
officials to.prosecute Steve Downs for arson, grand theft 
auto, and insurance fraud. They then told Mr. Downs that 
Diane had turned him in (Appendix 74, page 1026). Certain 
then, that Mr. Downs would never produce the stolen Ruger 
(serial #14-76187) in Diane's defense, the State prosecuted 
Diane with the gun she couldn't produce. 

The emergence of that gun in Prescott, Arizona, six weeks 
after Diane was convicted (Appendix 43), and discovering that 
Ruger (serial #14-76187) was not the murder weapon, created a 
problem for the State. But, as with all the other facts in 
this case, the State took care of it. 

First of all, they buried the gun. They couldn't let a 
little old thing like the truth mess up a perfectly contrived 
case, just days before their scapegoat was to be sentenced. 
But, too many people knew the gun had surfaced and ballistics 
proved it was not the murder weapon, so District Attorney 
Investigator, Paul Alton set about to create another lie to 
add to all their previous lies. 

It had to be weighty, official-looking, and intimidating 
enough that it would be accepted at face value, because it 
wouldn't stand up to scrutiny. Thus, the 7-page report 
created a secret life for Ruger #14-76187, which had the gun 


living a furtive and sordid existence, finally to be busted in 
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a drug raid in California, while a "pretender", Ruger #14- 
57485, reigned in its stead. 

The report was packed full of names, dates, and addresses 
---truly, a work of art in its creativity---truly a fraud in 
fact (Appendix 60). The facts have been questioned because 
Mr. Frederickson refused to forget Ruger #14-76187 was found 
in Prescott, AZ, BEFORE his daughter was sentenced; not in 
Perris, CA, AFTER she was sentenced. And the truth is: 


1. Sgt. Ed Schweitzer of the Chandler Police Dept. did not 
notify Lane County the gun was found in a narcotics raid in 
California. He had no idea the gun had been found--there 
was no want for it in the NCIC. 


25 Sgt. John Hansen of Riverside County did not notify 
Sgt. Schweitzer. He says he contacted Eugene, Oregon when 
the gun turned up in the drug raid. But why would he do 
that? Ruger #14-76187 wasn't listed as a want. No record 
at ATF or FBI or NCIC. How would Sgt. Hansen know to 
contact Eugene, Oregon? As it turns out, Oregon's lead 
investigator in the Downs case was a detective in 
California for twelve years (Appendix 96, page 893). So 
while Ruger #14-76187 was not known to Sgt. Hansen, 
Detective Tracy was. 


3. Benito Delgado Benevides never helped Sgt. Hansen 
"establish chain of custody on that particular weapon" 
because he never saw that weapon--never possessed it--never 
purchased it--"from a gentleman by the name of Lupe Ortiz." 
In fact, Mr. Ortiz is a relative of Mr. Benevides, whose 
name was familiar to Sgt. Hansen. In truth, Mr. Benevides 
never owned Ruger #14-76187. 


4. The District Attorney who prosecuted Mr. Benevides, 
pursuant to the drug raid, said if Ruger #14~-76187 had been 
found in the raid, she would have used it to prosecute him. 
There were indeed, weapons seized in that raid, but Ruger 
#14-76187 was not one of them. 


The entire report is fraudulent. From May, 1983, to 


November, 1984, the State strove to convince everyone the 
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missing Ruger #14-76187 was the murder weapon. They 
arrogantly lambasted anyone who suggested it wasn't. But 
after Ruger #14-76187 was found, and proven NOT to be the 
murder weapon, Paul Alton decided Mr. Proctor's gun, serial 
#14-76187 wasn't really his gun after all and that another 
gun, serial #14-57485 was his gun, and since that gun was 
missing, THAT gun was the murder weapon now. 

The State dismissed the fact Ruger #14-76187 was the gun 
Steve Downs stole in 1981 and that gun was the one reported 
stolen to the police--by serial number (Appendix 61, page 3). 
No, no!! Now, Mr. Downs stole a different gun, and only now, 
six years after the fact, Mr. Proctor "suddenly remembers" 
ANOTHER gun, a gun that Sturm Ruger sold directly to a pawn 
shop, no less! 

Now we're expected to believe Mr. Proctor purchased a gun, 
owned it for only one day, traded it, along with more money to 
purchase an identical gun -- all of this, six years earlier. 
Mr. Proctor so completely forgot about the first gun (Ruger 
#14-76187), that when pressed for information, he produced the 
serial number for the forgotten gun -- not once, but twice. 
When the gun was stolen, three years earlier, he produced the 
same serial number for the police reports (Appendix 61). 

And it's only after six years and with DA Investigator Paul 
Alton's help, that Mr. Proctor has this revelation. He 
suddenly remembers it all clearly now! Well, almost---he 
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remembered vividly, where he purchased the gun he now claims 
he completely forgot he owned. But, when "questioned as to 
the exact location that he purchased the [mysterious second] 
gun he stated that he really didn't know. It was in the Mesa- 
Tempe area somewhere." (Appendix 60, page 3). Good guess! 
Diane lived in Chandler, near Mr. Proctor, for 10 years. 
Everyone in Chandler does ALL their shopping in the "Mesa- 
Tempe area somewhere." Paul Alton's report is a farce. 

The newly created history of the newly created gun gets 
more fantastic as it goes along, but the bottom line is: 
Believable history or incredible, there is no evidence that 
Ruger #14-57485 is anymore the murder weapon then Ruger #14- 
76187, which proved NOT to be. How many times will the State 
be permitted to recreate false reports in their endeavor to 
keep an innocent woman in prison? 

And where did Paul Alton come up with Serial #14-57485? 
He'd want to be pretty sure THAT Ruger didn't turn up later 
TOO. Wouldn't it be ideal for Lane County if Ruger #14-57485 
was in their control--or better yet, if it and its real 
history were destroyed forever? But how could Paul Alton be 
certain of that? Simply by conferring with State Criminalist 
James Pex, who testified a few weeks earlier (Appendix 90, 
page 1206): 

"I obtained several Rugers around town from...our 
weapons expert in Salem. 


He maintains our weapons that are seized from courts 
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and insures their destruction, but he had a number of 


Rugers that were ready to be destroyed, and he sent them to 
me...” 


That is where Paul Alton came up with Ruger #14-57485. 
That's how he can be so sure it will never turn up to clear 
Diane AGAIN. 

Or, more terrifying than that, he can be sure it will 
incriminate Diane. Read Mr. Murdock's notes (Appendix 24, 
page 955): 


"He (Jim Pex] made some tests wherein he caused marks to be 
made on base of test cartridge...” 


The States expert was using Rugers that had no connection 
to this case to create marks on cartridges that had no 
connection to this case. In light of what the Court read so 
far, is it willing to bet a woman's life on the integrity of 
the ballistics evidence? 

What happens if Ruger #14-57485 DOES turn up and the 
State's or Diane's experts prove it isn't the murder weapon 
either? Will the State pull another serial number out of the 


air and create a new history for that gun and claim once 


again, "No, no--THAT wasn't the murder weapon--but THIS one 
is. Really, this one really is, this time. Honest!" And all 
the while, the real murder weapon is not to be found. It 


walked off with the man who shot the Downs family. 
Realizing this gun was discovered prior to the Court's 


passing judgment, Diane should never have been sentenced. Mr. 
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Jagger SHOULD have moved to set aside the verdict. The 
conviction should have been overturned and the case set for 
re~trial with.the newly discovered, exculpating evidence. 

Instead, Defense Counsel stood silent while the State 
seized the new evidence, spirited it into hiding until the 
sentencing was complete, then created a false history to 
further bury the new evidence in official mumbo-jumbo, so 
Diane wouldn't realize the true value of that newly discovered 
evidence. The Defense Counsel acted conspiratorially with the 
State, which undermines the ADVERSARY PROCESS envisioned by 
the Sixth Amendment (Michel v. Louisiana, 350 U.S. 91, 100- 
101; 76 S.Ct. 158, 163-164; 100 L.Ed. 83 (1955). 

Steve Downs' gun, serial #14-76187, was used in absentia to 
convict Diane. That gun was found in August, 1984, three 
weeks before Diane was sentenced. There is no question Mr. 
Jagger should have and could have moved the Court to set aside 
the conviction and order a retrial for his client with the aid 
of this newly discovered exculpating evidence. Strickland, 
Id. At 695-696 says: 

"Some errors will have had a pervasive effect on the 

inferences to be drawn from the evidence, altering the 

entire evidentiary picture." 

There is no question the emergence of the gun the State 
pended its case on altered the evidentiary picture when that 
gun proved to be NOT the murder weapon. All the State's 
expert testimony tying that gun to the murder PROVED perjured 
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when the gun proved to be NOT the murder weapon. 

Why didn't Mr. Jagger seek to have the judgment set aside 
and a new trial ordered? Why didn't he cross-examine Mr. 
Murdock concerning the notes he made, declaring no match 
between the murder casings and the cartridges allegedly found 
in Diane's apartment. Because he was "deciding together" with 
the prosecutor how he would handle Diane's case. He was not 
"functioning as the 'counsel' guaranteed defendant by the 
Sixth Amendment." Strickland at 687. 

Diane should not suffer in prison for twenty-five years, 
while evidence which would exculpate her lays buried under the 
State's lies and forgeries in their evidence locker. 

c. HOSPITAL PHOTO 

At the time Detective Jon Peckles conducted the gunshot 
residue test, he also photographed Diane. At midnight, her 
face, arms, hands, and chest were preserved for evidentiary 
purposes. That photograph would have proven beyond a doubt 
Diane did not wash her hands the night of the shooting. 

Transfer blood from her own wound was dried on her hands 
and between her fingers, as evidenced by the blood her hand 
transferred to the collar of her t-shirt (Appendix 20). Had 
Diane washed her hands of gunshot residue that blood would 
have been washed away with it. This evidence was extremely 
important in light of the fact the gunshot residue test proved 
Diane had not fired a gun (Appendix 23). 
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This photograph, which was subsequently destroyed by the 
State, also showed Diane in a tear-streaked, puffy-eyed, 
distraught condition--which clashed fiercely with the State's 
claim that Diane was laughing and having a good time, 
completely apathetic to the plight of her dying children. 

Hospital staff described Diane's demeanor in a variety of 
ways, from flat to bizarre. They only had contact with Diane 
a few minutes here and there, but they all agreed her behavior 
was out of the norm. 

Their observations increased the importance of the police 
officer's testimony that Diane was laughing and apathetic. 
Those testimonies were blatant lies, and the photograph taken 
of Diane that night, in the hospital, would prove that she was 
crying, heart-broken, and suffering. 

This photograph was also the only one, of more than 200 
taken by the State, not given to the defense. In May, 1984, 
when Mr. Jagger asked Detective Peckles where the photo was, 
the detective told Defense Counsel the negatives were being 
retained by the police department and get it himself (Appendix 
88). Mr. Jagger never retrieved a copy of the missing photo. 

Mr. Jagger was later to admit the photograph would have 
aided his defense of Ms. Downs (Appendix 100, page 420, line 
8): 

"QO: (Gorham) How would you throw in the fact that the 

State at least appeared to make a big deal about her 

emotional state or lack of emotional state on the night of 
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the incident? 

A: (Jagger) Well, that was a sword that cut both 
directions...So you try and make those things a non-issue 
as much as, possible. 


Q: One way to do that would have been is if you had had a 
picture of her crying at the hospital, correct? 


A: Well, I guess if we had a picture of her crying at the 
hospital...She was in fact just like a--like the 
stereotypical mother that you'd expect to see falling 
apart..." 

In June, 1991, with the aid of another attorney, Diane 
again attempted to lay hold of the photograph that would prove 
once and for all she did NOT wash her hands the night of the 
shooting and that she WAS crying. 

The State claims the photo had never been developed. Of 
course, reality belies that hollow claim. Mr. Peckles 
testified the roll of film that didn't develop was “the roll 
of film that was taken inside the emergency room of Cheryl 
Downs and of Miss Downs' arm, the injury to her arm” (Appendix 
102, page 503). All photos of Cheryl (taken before midnight) 
and all photos of the car (taken after midnight) developed 
with no problem. The importance of that anomaly wasn't lost 
on Mr. Jagger in 1991 (Appendix 100, page 419, lines 21-24). 
It could have: 

"...been used to set up that officers could make mistakes. 

Sometimes, that can be used to sort of talk about they 

might have made mistakes in other areas." 

So why wasn't Mr. Jagger thinking that way in 1984 when 


Detective Peckles told him to come get the negative? There is 
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no better way to exculpate a defendant than to use an 
incontrovertible photograph that (as a bonus) proves the 
State's witnesses to be bold-faced liars. The Strickland 
test, Id. At 691 says: 

"Counsel has a duty to make reasonable investigations...a 

particular decision not to investigate must be directly 

assessed for reasonableness..." 

It is reasonable to believe the exculpating photo existed 
in 1984 because Detective Peckles said it was there. Defense 
Counsel's refusal to claim it and use it left the jury with 
the mistaken belief that Diane washed her hands of gunshot 
residue and that she didn't care about her children. It also 
gave the State ample opportunity in 1991 to decide how "best" 
to deal with that troublesome evidence. They destroyed it so 
Diane would never be able to use it in appeal or retrial. Mr. 
Jagger could have and should have claimed that photo and used 
it to defend his client, but he didn't. 

d. POLICE REPORT--JUDY PATTERSON 

Judy Patterson was the witness the State produced to 
convince the jury Diane washed her hands of gunshot residue 
before she was tested and photographed. In May, 1984, Ms. 
Patterson told the jury Diane went into the emergency room 
bathroom, left the door open, and ran the water in the sink 
(Appendix 87). That was a lie. 

One year earlier, just days after Diane and her children 


arrived at the ER the night of the shooting, Ms. Patterson 
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told Detective Pond that Diane went nowhere near the bathroom 
(Appendix 62). When asked again a week later, she was certain 
Diane had not, washed her hands. 

The day after Ms. Patterson lied to the jury, Diane put 
that report into Defense Counsel's hands and asked him to make 
the witness tell the jury the truth. Mr. Jagger refused, and 
in fact never called Ms. Patterson to make the truth known to 
the jury. Strickland, Id. At 691 says: 

“The reasonableness of counsel's actions may be determined 
or substantially influenced by the defendant's own 
statements or actions. Counsel's actions are usually 
based, quite properly, on informed strategic choices made 
by the defendant and on information supplied by the 
defendant.” 

That police report had been discovered to Mr. Jagger. 
Diane put it in his hand and asked him to use it. The State's 
witness espoused the most damaging lies and Mr. Jagger 
ABSOLUTELY REFUSED to become the State's adversary. He not 
only failed to effectively represent his client--Defense 
Counsel REFUSED to represent Diane, even at her behest. 

e. DR. JAMISON 

Dr. Jamison could have been called to testify on behalf of 
Diane (Appendix 101, page 588). In fact, she should have been 
called in light of the fact Prosecutor Hugi claimed Dr. 
Jamison labeled Diane a deviant sociopath when in truth she 


never did (Appendix 101, page 618). The lie tainted the jury 


and Mr. Jagger actively barred Dr. Jamison from testifying, 
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thereby doubling the jury's misbelief that Diane was deviant 
and sociopathic. 

Dr. Jamison's letters to the prosecutor and Mr. Jagger at 
the close of trial left no doubt Diane tested normal on the 
MMPI scale (Appendix 101, page 572 and Appendix 40). And Mr. 
Jagger admitted in 1991 he knew Diane was not a deviant 
sociopath (Appendix 100, page 413). At the 1991 Post 
Conviction trial Dr. Jamison testified for two and one-half 
hours and she had nothing hurtful to say about Diane and would 
have certainly rebutted the deviant sociopath label in 1984. 
Mr. Jagger should have and could have called Dr. Jamison to 
testify, but he didn't. 

f. DR. VERGAMINI 

Hospital psychiatrist, Dr. Vergamini, interviewed Christie 
early on in the hospital. He reported in the medical records 
that Christie genuinely did not know what happened to her the 
night of the shooting (Appendix 47, page 330). This evidence 
was important in light of the fact the State claimed Christie 
knew what happened, but refused to say for whatever reason. 
Defense Counsel should have called Dr. Vergamini to testify 
that Christie did NOT know what happened, and that she was led 
to say the things she said eight months later. 

g. X-RAYS 

X-rays taken of Diane's arm show the radius shattered in 
two. The two halves of the bone were then twisted at right 
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angles to each other and jammed together so that the shattered 
edges crossed each other by an inch (this after an inch of 
bone was shattered away). The contorted condition of the 
bones gave evidence to Diane's struggle with the man who 
attacked her children. Diane told police she fought with the 
man after she was shot. Mr. Jagger should have used that X- 
ray of her mangled arm to prove it. 

Mr. Jagger's belated declaration that he is “not aware of 
any professional that had drawn any such conclusion” (Appendix 
33, page 29) serves less as an excuse for why the X-ray wasn't 
used, and more as an indictment for why HE didn't bring a 
professional in to draw that conclusion. Surely he didn't 
expect the prosecutor to do it for him. 

h. BLOOD ON JEANS 

When Diane arrived at the hospital, a beach towel was 
wrapped around her shattered arm. The State claimed Diane 
draped a towel over her lap, sat comfortably in the driver's 
seat and shot herself, then carefully wrapped her arm. 

But the truth is Diane was standing and fighting with their 
attacker when she was shot. Blood droplets on the BACK of the 
calf of her left pant leg prove this (Appendix 20). The 
directionality of the droplet was downward and Diane had to 
have been standing when the blood fell straight down in order 
for it to catch on the BACK of her pant leg. Mr. Jagger 
testified he was aware of this and even discussed it with his 
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client (Appendix 33, pages 25-26). He should have, but didn't 
use that evidence report and the jeans to prove his client's 
account of the shooting was true. 
I. BLOOD ON DRIVER'S SEAT 
Diane struggled with the male attacker, was shot in the 
process, and leaped to her car to flee. As she did so, her 
shattered arm swung uselessly into the side of the driver's 
seat, leaving her blood in it's wake (Appendix ZT Vs Mr. 
Jagger was deposed in 1990 and admitted he and Diane discussed 
this issue (Appendix 33, page 22), but still he didn't relate 
this to the jury. This was important because the blood could 
not have gotten there if Diane had shot herself while seated 
in the car. The only way that blood could have transferred to 
that spot was when Diane leaped to her car in a panic, 
mindless of nothing except getting her children away from the 
man who attacked them. 
Counsel has a DUTY to bring to bear such skill as will 
render the trial a reliable adversarial testing process. See 
Powell v. Alabama, 287 U.S. 68-69; 53 S.Ct. 63-64. That did 


not happen in this case. 
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Zi E K ST 

There were three instances in which mistrials would have 
been sought by effective counsel. Yet the word "mistrial" 
never slipped over Mr. Jagger's lips. 

| a. DETECTIVE POND 

Mr. Pond testified that the reports he was responsible for 
"substantiated the defendant's version of what happened" the 
night she and her children were attacked (Appendix 92, page 
192). He also admitted to throwing "miscellaneous" things 
away (Appendix 92, page 173). When the Court found no sub- 
stantiating reports in camera (Appendix 69), Mr. Jagger should 
have moved for a mistrial on the grounds that exculpating 
evidence was destroyed by the State as "miscellaneous", and 
his client could never receive a fair trial. 

The Court held in Arizona v. Escalante, 734 P.2d 597, 603 
(1986): 

"When identity is an issue at trial and the police permit 

the destruction of evidence that could eliminate the 


defendant as the perpetrator, such loss is material to the 
defense and is a denial of due process." 


b. DR. POLLY JAMISON 
AS a result of losing her children in May and June of 1983, 


Diane became deeply depressed. It became necessary for her to 


seek counseling in August of that year. 
The first thing Dr. Jamison had Diane complete was an MMPI 


test. She said the test would help her understand Diane so 
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she could counsel her more accurately. But as Diane took the 
test, she questioned several areas that might confuse the 
doctor as to her real self. For example: Several times the 
question was asked “Are you being followed?” In fact, Diane 
was constantly being followed by the police and the media, so 
she had to answer yes. But before she and her children were 
attacked, no one ever followed Diane, so she circled those 
questions and others like those. 

As a result, Dr. Jamison scored two tests--one of a woman 
being followed and feeling suspicious--the other of Diane 
before she and her children were attacked. Dr. Jamison 
explained all this in 1991 (Appendix 101, pages 576-581). But 
back in 1984 Prosecutor Hugi would use that test to mislead 
the jury to believe Diane's psychologist had labeled her a 
deviant sociopath (Appendix 73, page 2342). 

That implication was accepted as evidence by the media--and 
it must be assumed, by the jury also--as the headlines 
Screamed the sensational. Dr. Polly Jamison wrote in response 
(Appendix 40, page 1): 

"Fred Hugi, 

I understand from the newspaper (R-G) & from people in 
the courtroom that you asked Diane, "Are you aware that 
your psychologist has diagnosed you as a deviant 
sociopath?" This has not, as far as I know, been cleared 
up in front of the jury--Is that true? 

I want you to know that I did not diagnose Diane with 
that diagnosis...Diane's score on the MMPI scale (Scale #4) 
is within normal limits... 

I need to register a protest regarding this issue--I am 


very unhappy w/ the jury being left w/ the impression that 
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I gave that diagnosis to Diane--- 
Why didn't you let me testify...?" 


A second note was written to Diane's attorney (Appendix 40, 
page 2): 


"Dear Jin, 

I just wanted to give you a copy of this note which I 
left for Fred Hugi today...I felt that what Hugi said was 

a real disservice..." 

All principles in this case, except Diane, were notified of 
this evidence on June 13, 1984, the day the jury began 
deliberations. 

It must be agreed that Prosecutor Hugi's lie carried a 
great deal of weight in the jury's deliberations. 

Our society associates mental disturbances with 
dangerousness--and vice versa. When the prosecutor misled the 
jury to wrongly believe Diane was deviant and sociopathic, the 
next mental step was to believe she was dangerous, thereby 
causing the State's allegation of violence to become a 
fulfillment of an expectation. 

Defense Counsel also testified (Appendix 100, page 413): 

"(Gorham): I believe in that letter Dr. Jamison says to 

Carl Peterson [pre-trial] that, in fact, Diane fell within 

NORMAL LIMITS and that Mr. Hugi was basically incorrect, if 

you will, if he ever did label her as a deviant sociopath? 

(Jagger): Yes." (emphasis added) 

Prosecutor Hugi admitted he knew Diane's MMPI "test results 
were within normal limits" (Appendix 9, page 8, line 4). 

The fact that the prosecutor and defense counsel both knew 


Diane was neither deviant nor Sociopathic, made it their 
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responsibility to inform the jury of the truth. This would 
have canceled the jury's belief and expectation of 
dangerousness, but neither attorney informed the jury. 

Viewing the world through reality-colored glasses, rather 
than the falsely shaded danger-colored ones would have given 
the jury the opportunity to see the rest of the case without 
bias. 

In light of the profound damage caused by the State's 
introduction of highly prejudicial disinformation, there is no 
excuse that will mitigate Mr. Jagger's failure to call for a 
mistrial when his client was unjustly attacked with lies. 

Mr. Jagger claimed "we" discussed the possibility of a 
mistrial at this juncture and that "our" feeling was that “we” 
shouldn't (Appendix 33, page 13-15). But Diane was on the 
witness stand being the dupe in Mr. Hugi's maneuver to tamper 
with the jury. She could not have discussed mistrial with Mr. 
Jagger. 

When asked if he was prepared to defend against Mr. Hugi's 
tactics, Mr. Jagger oe (Appendix 100, page 407, line 22): 

"Well...I was comfortable the way Miss Downs had answered 

the questions; basically denied that was in 

existence...then you could argue that if there in fact was 
that kind of evidence, they should have called it; they 
should have called that doctor, whoever, to support that." 

Mr. Jagger's indiscretion went beyond a simple failure to 
object to the introduction of damaging lies. He actively 


applied strategy designed to ensure the jury would never be 
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relieved of their taint. Not only did he fail to put Dr. 
Jamison on the stand in defense of the truth, Mr. Jagger 
blocked the subpoena that would have permitted Dr. Jamison's 
testimony (Appendix 10, page 3, line ll): 

Defense Counsel sought to excuse this betrayal of his 
client's rights by claiming Dr. Jamison's testimony would 
somehow hurt Diane). Then he testified (Appendix 100, page 
403, lines 14-23): 

"I'm not intending to say by harming she would show up and 

say something bad about Diane Downs, no. I think she would 

have had good things to say." 

Like the fact that his client is not a deviant sociopath! 
He lamely suggested his decision to keep Dr. Jamison off the 
stand aided Diane by depriving the State of the opportunity to 
introduce other reports through Dr. Jamison. Specifically, 
the report generated by a "Dr." Paul Mann. 

But the truth of the matter was far different than Mr. 
Jagger would have the Court believe. In truth, Mr. Jagger 
blocked the subpoena of Dr. Jamison on Monday, June 11, 1984, 
one week AFTER Prosecutor Hugi introduced "Dr." Mann's report. 

The truth is, "Dr." Mann was not a psychologist, not a 
psychiatrist, not a doctor at all. The truth is, Mr. Mann 
resorted to "creative report writing", in 1980, to satisfy his 
own agenda, which was to shut down a surrogate parenting 
organization. 

He did this by "reporting" 90$ of all surrogate candidates 
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exhibited the same "problems" he claimed Diane possessed, all 
of which proved false in the face of reality. 

The surrogate organization decided odds were against 
hundreds of socio/political/religiously diverse women having 
the exact same "problems", when the only thing these women had 
in common was Paul Mann. It was then Mr. Mann was let go, 
though to hear him tell it, he quit the organization. 

Whomever you choose to believe left whom, the bottom line 
is, had Dr. Jamison testified, all these truths would have 
been made known to the jury. But as a result of Mr. Jagger's 
blocking the introduction of clarity and truth into the trial, 
the jury was left with the dangerously false impression that 
a "Dr." Mann diagnosed Diane as an unstable, manipulative 
screwball who bumbled through life on a whim, not recognizing 
or caring for anyone else's feelings. That impression could 
not be further from the truth, but the jury would never know 
that because Diane's counsel made sure a legitimate, 
professional Doctor of Psychology would never tell then. 

Mr. Jagger's "tactical decisions" were more than a 
disservice to his client. They amounted to outright sabotage 
of her rights--of the truth. 

Dr. Jamison's testimony was essential in light of the fact 
that the State told the jury Dr. Jamison labelled Diane a 
deviant sociopath, when in truth, she had not. Mr. Jagger's 
affidavit stating he didn't want to overemphasize the deviant 
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sociopath ee but instead handle it in a different manner 
is ludicrous. Mr. Jagger did absolutely NOTHING to remedy the 
damage caused, by Mr. Hugi's statement. Mr. Jagger didn't even 
try. Not even a feeble "I object!". Many times, silence is 
the greatest emphasis of all. 

Mr. Jagger's excuse that Dr. Jamison could not assist 
directly in establishing guilt or innocence, therefore she was 
somehow extraneous, is baseless. 

Mr. Hugi tells the jury Dr. Jamison labelled Diane a 
deviant sociopath and Mr. Jagger wants this Court to believe 
anything Dr. Jamison could say on the matter was irrelevant?! 
THIS is what Dr. Jamison had to say about THAT (Appendix 101, 
page 618): 


"(Gorham): And it's correct you did not diagnose Miss Downs 
as a deviant sociopath? 


(Jamison): That's correct.” 

How can Mr. Jagger keep a straight face, while saying Dr. 
Jamison's testimony would be irrelevant or damaging? It 
defies explanation. 

The State crossed and re-crossed twice, in an effort to 
elicit some damaging testimony from Dr. Jamison in 1991, but 
not even MIS-leading questions could alter the truth or harm 
Diane. Far from damaging, Dr. Jamison's testimony would have 
shed light on the dark stain of lies spread by the State. 


Mr. Jagger's "tactical decisions" were either very stupid 
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or very criminal in nature. Either way, no stretch of the 
imagination can excuse his performance as presenting an 
effective defense. 

This bias is especially onerous in light of the revelation 
made public in 1991 when Juror David Brewer stood ready to 
testify that if not for Mr. Hugi's subterfuge, three days 
after the State rested it's case, he and two other jurors 
would have found Diane NOT GUILTY (Appendix 97). 

In 1991, Mr. Jagger answered, in response to Mr. Gorham 
(Appendix 100, page 405, line 3): 


"Os If you were aware of the impact that that question 
had, might you have asked for a mistrial? 


A: Well...If that impact was such that that level of the 
twelve jurors were immediately thinking I don't need to 
hear anymore evidence, she's guilty of that alone, 
obviously, I would have asked for a mistrial..." 

Bear in mind, it takes only one juror to hang a jury. So 
had Mr. Brewer been the only juror to be negatively impacted 
by Prosecutor Hugi's subterfuge, Mr. Jagger would still have 
sought a mistrial, had that impact been known. 

Diane Downs is an innocent woman who never stood a chance 
of enjoying a fair trial because her attorney (a former deputy 
prosecutor for Lane County) had pledged allegiance to a secret 
partner who sought her destruction. 

There is no question "Counsel's conduct so undermined the 
proper functioning of the adversarial process that the trial 


cannot be relied on as having produced a just result." 
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Strickland at 686. 

In the end, Prosecutor Hugi had nothing but praise for 
Defense Attorney James Jagger's performance. That should make 
this Court more than a little uneasy. 

c. DANNY 

Mr. Hugi did not want the jury to know about Danny's 
Spontaneous utterings about the mean man who shot him 
(Appendix 48, pages 17-19, 23), so he convinced the Court to 
rule them inadmissable as hearsay (Appendix 68). It was a 
highly prejudicial and improper ruling, but the Court so 
ordered as the prosecutor asked. 

It is only in fantasy land that juries have ever heard "the 
truth, the WHOLE truth, and nothing but the truth," for they 
rarely get the half of it in America's courts. You have to 
ask yourself why the State of Oregon continuously resorted to 
destroying, withholding, fabricating, and enlisting the 
Court's aid in suppressing evidence in order to convict Diane 
Downs. Then you have to ask yourself if they could have 
prevailed if the WHOLE truth had been known--if they hadn't 
destroyed and withheld evidence--if they hadn't fabricated 
evidence that had nothing to do with the truth? 

What did the State fear from the truth? Why did they, and 
they alone, destroy, withhold, fabricate, and suppress it? 
Because the truth did not serve them. They wanted to convict 
Diane Downs and the truth would only get in the way. So they 
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got rid of it to make room for their own distorted brand of 
reality. In this case their job was made easier because Mr. 
Jagger, who should have been the State's adversary, was in 
fact their subtle ally. 

The State's successful suppression of this additional piece 
of evidence deprived the defense of two things: (1) The jury 
could never know three-year old Danny spoke freely of the mean 
MAN who shot him; and (2) Danny experienced the common 
phenomenon known as unconscious transference, whereby his mind 
"linked" his mom with the male attacker, though physically, 
that was impossible. 

The State deprived the defense of that tool of 
enlightenment when they convinced the Court to suppress that 
evidence June 12, 1984. 

The very next day, after the defense ended its closing 
argument and would be permitted no rejoinder, Prosecutor Hugi 
read, misread, and distorted the meaning of these very 
documents he'd convince the Court to rule inadmissable as 
hearsay. Out of the blue the jury was hit with: "This one 
where Danny says--is asked about who shot you, implied, mommy- 
-mommy shot me." (Appendix 67, page 181). 

It was only after Mr. Hugi went on and on; after the Court 
half-raised out of his seat; after Diane elbowed Mr. Jagger 
and said, "Shouldn't we object to that", that Mr. Jagger 
spoke--and then only to say (Appendix 67, page 183, lines 19- 
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23): 

"I have no objection to referring to anything, even the 

stuff that's not in evidence which is supplemented. I just 

want to make it clear on the record. So go ahead. 

WHATEVER YOU WANT TO REFER TO." (emphasis added) 

Whether or not Danny's spontaneous utterings are legally 
hearsay is debatable, but for purposes of dealing with the 
Shenanigans on June 13, 1984, the Court had declared them 
inadmissable as hearsay. Mr. Jagger should have objected 
strenuously and asked that a mistrial be declared. 

When asked in 1991 why he didn't request a mistrial, Mr. 
Jagger admitted Diane asked him to request a mistrial and that 
he refused (Appendix 100, pages 437-439). He said he believed 
it was helping his case when Mr. Hugi said Danny implicated 
his mother in the shooting (Appendix 100, page 434). 

This goes directly to what Mr. Gorham was trying to prove 
in 1991--that Mr. Jagger knew what Prosecutor Hugi was doing 
and supported him (Appendix 99, pages 318-321). 

The Court has held that prejudice is presumed in instances 


of State interference with Defense Counsel's assistance. 


United States v. Cronic, 466 U.S. 659, and n. 25; 104 S. Ct. 


2046-2047, and n. 25. 

Mr. Hugi's gross misrepresentation of half-truth during 
final argument severely prejudiced the jury--especially in 
light of the fact the defense would have no opportunity to 


correct the disinformation or use the truth (Appendix 100, 
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pages 435-436). But Mr. Jagger didn't see that as 


underhanded. 


Strickland, Id. At 694 says: 
“The defendant must show that there is a reasonable 
probability that, but for counsel's UNPROFESSIONAL ERRORS, 


the result of the proceeding would have been different.” 
(emphasis added) 


Mr. Hugi told the jury Danny named his mom as the shooter 
and Defense Counsel stood up, objected to the statement (which 
ensured the jury would give closer attention), then invited 
the prosecutor to go ahead and do whatever he wanted, while 
his horror-stricken client begged for a mistrial. 

There's no question Defense Counsel's UNPROFESSIONAL ERROR 
disaffected the outcome of the trial. 

Mr. Jagger SHOULD have requested a mistrial as his client 
asked. 

Effective counsel guaranteed Diane by the Sixth Amendment 
could have, should have, and would have sought a mistrial at 


that juncture--but Mr. Jagger did not. 


Page 99 


3. FAILED TO POLL JURY 

As stated, Mr. Brewer was the juror who successfully 
silenced two dissenting votes that had hanged the jury for 
four days. What was not made clear earlier is the fact those 
two jurors never actually changed their vote. In truth, the 
jurors admit there was no final vote taken at midnight, June 
17th, after two jurors agreed to silence in exchange for not 
being ASKED their verdict. 

This revelation was made known when one of the dissenting 
jurors complained bitterly to a neighbor that the jury system 
sure doesn't work the way television portrays it. She, went on 
to admit that she and another juror never found Diane Downs 
guilty; that she was disillusioned with the entire legal 
process; but that she was afraid to break the silence after 
the fact for fear of retribution for having succumbed to 
silence to secure her freedom from the sequestered conditions 
which would surely have kept her and everyone else from their 
families on Father's Day. 

That neighbor was so stunned by the juror's embittered 
confession that she confided it to her co-worker, who told her 
husband, who turned out to be Diane's pastor. He immediately 
reported the news to Diane at the jail, and Diane told Mr. 
Jagger. That is where the revelation ended, though it should 
not have. 

In the first place, an experienced officer of the court 
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should have been alerted by irregularities in the jury 
verdict. When the Court asked Jury Foreman Daniel Bendt, if 
the jury verdict was unanimous, Mr. Bendt mutely turned to 
look upon his fellow jurors. When asked again if every juror 
had voted, Mr. Bendt continued his silence with down-cast eyes 
(Appendix 79). Silence--and more silence. That was the key. 

Even the Court was alerted by his refusal to answer a 
simple question--TWICE. So he asked Mr. Jagger if he wanted 
to poll the jury. By so doing, every juror would have had to 
make public his and her vote. The jurors' terrible secret of 
silence would have been revealed right then, rather than 
later, and Diane would not have been convicted. 

But Mr. Jagger said "No." No jury poll. WHY NOT?! The 30 
seconds it would have cost everyone in the courtroom, would 
have spared Diane Downs--an innocent woman--twenty-five years 
in prison. 

Any attorney whose best interest is in favor of his client, 
would have asked for a jury poll--especially in light of the 
Court bringing up the idea in the first place. It's not as if 
Mr. Jagger overlooked that legal tool--or as if he had 
anything to lose by saying yes. 

Mr. Jagger later said he didn't poll the jury because he 
didn't want to offend them (Appendix 33, pages 62-63). 
Defense Counsel owes his CLIENT a duty of loyalty, a duty to 
avoid conflicts of interest. See Cuyler, Id. at 346. The 
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Sixth Amendment of the Constitution of the United States does 


not require defense counsel to care about the juror's 


feelings; but to effectively defend his client. Strickland at 

687 says: 
"First the defendant must show that counsel's performance 
was deficient. This requires showing that counsel made 
errors so serious that counsel was not functioning as the 
'counsel' guaranteed by the Sixth Amendment. Second, the 
defendant must show that the deficient performance 
prejudiced the defense. This requires a showing that 


counsel's errors were so serious as to deprive defendant of 

a fair trial, A TRIAL WHOSE RESULT IS RELIABLE." (emphasis 

added) 

Had Mr. Jagger accepted the judge's offer of a jury poll, 
which would have cost his client nothing, it would have gained 
her everything. Mr. Jagger was clearly ineffective in his 
performance, which obliterates the reliable result of that 
verdict. But the canker spreads much further than that. You 
must ask yourself WHY Mr. Jagger would refuse the Court's 
offer to poll the jury when the foreman refused to claim the 
proposed verdict. Mr. Bendt exhibited physical signs of 
insecurity and shame. Why on earth would Mr. Jagger not want 
to hear THAT story in open court? Because the possibility of 
a jury poll is not something he and Mr. Hugi had "decided 
together" ahead of time--or maybe they had. 

Remember: 

They discussed and agreed together that Mr. Jagger should 
make an offer of proof, with regard to unconscious 


transference, OUTSIDE the presence of the jury (Appendix 75, 
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page 2569, lines 9-11), where it would have no impact on their 
deliberations. 

They discussed and agreed together that Mr. Jagger would 
not use the fingerprints at the murder scene to exculpate his 
client (Appendix 99, page 372). 

And Mr. Jagger was satisfied with Mr. Hugi telling the jury 
his client's son implicated her, even though he knew that was 
not the truth (Appendix 100, page 434, line 11-12). In fact, 
after objecting to Mr. Hugi's distortion of facts, Mr. Jagger 
concluded by withdrawing his objection and inviting Mr. Hugi 
to "Go ahead. Whatever you want to refer to" (Appendix 68, 
page 183, lines 19-23), even after his client asked him to 
seek a mistrial. 

Mr. Jagger knew Diane was not a deviant sociopath, but he 
permitted the prosecutor to convince the jury she was 
(Appendix 100, page 413). 

He knew the State destroyed exculpating reports and that 
his client would never get a fair trial without them, but he 
refused to have the charges set aside (Appendix 92, page 192). 

He knew Mr. Peterson, Mr. Murdock and Ms.' Morrison, 
Patterson, Slaven were lying for the prosecutor, but he 
refused to challenge them for the truth on cross-exam 
(Appendix 85, 86, 87, 89, 94). 

The post-conviction Court said Defense Counsel can only be 
held accountable for his actions if he knew the State's agenda 
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l| and failed to defend against it (Appendix 99, pages 318-321). 
2 There is no question Mr. Jagger knew what Prosecutor Hugi was 
3| doing. They. admit that half the time they discussed and 
4 agreed together how to dispose of or present the evidence in 
5| court. 

6 The truth of the matter is: Mr. Jagger's refusal to poll 
7 the jury when the Court offered is but another example of how 
8| Defense Counsel was more concerned with the State's position 


9| than with his client's right to effective representation. 
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E. INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 
Imprisonment of Plaintiff was and is illegal because she 
was denied the Sixth Amendment right to effective 
assistance of counsel and the Fourteenth Amendment right to 
due process as guaranteed by the United States 
Constitution, in that the representation she received on 


appeal amounted to INEFFECTIVE ASSISTANCE OF APPELLATE 
COUNSEL. 


1. ABANDONED CLIENT 

In January, 1993, Diane filed a Notice to Appeal the Habeas 
Corpus Court's dismissal of her petition for writ. Lester 
Seto was appointed to represent Diane in this appeal, but 
half-way through he abandoned his client. The State's 
Respondent Brief was so far off the mark as to be responding 
to another case altogether, but the Appellate Court would not 
know that unless the Appellate Counsel followed up with a 
Reply Brief. Without a reply, the State's argument was 
compelling in its lunacy. 

Diane was certain to lose because the State was asking the 
Court to throw out bad apples, when in fact she'd presented 
sweet oranges. A loss under those conditions was 
unacceptable, so Diane wrote to ask her attorney to file a 
Reply Brief. Mr. Seto filed no brief and didn't respond to 
Diane's many letters. Nor did he make himself available to 
his client by phone. In fact, he told prison officials he 
didn't need to talk to his client (Appendix 53)! 

Mr. Seto readily admits his client tried frantically to 


reach him; that he failed to respond to her; that he refused 
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to file a Reply Brief; and that he was aware the State had 
confused the facts in their Respondent's Brief (Appendix 45). 
There was no excuse for this abdication. He might as well 
have given the case to the State--and in fact the Court of 
Appeals ruled against Diane, who not being an attorney, had to 
file a Reply Brief pro se. Appellate Counsel was admittedly 
ineffective in his representation, and the fact that he was 
Court-appointed serves to increase the injustice. 

Diane informed the Court that the attorney they'd appointed 
to represent her was refusing to do so (Abs. 20), yet the 
Court of Appeals proceeded with the review (Abs. 21) and 
decided against Diane, knowing she was not being represented. 

Strickland, Id. At 692 says: 

“In certain Sixth Amendment contexts, prejudice is 


presumed. Actual or constructive denial of the assistance 


of counsel altogether is legally presumed to result in 
prejudice." 


Diane's Sixth Amendment right to effective assistance of 
counsel and her Fourteenth Amendment right to due process 
never stood a chance. They were but a fantasy, until now. 
This Court must step in now, for the sake of the laws that 


govern our land, if not for the citizen who was denied her 


constitutional rights. 
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F. PROSECUTORIAL MISCONDUCT 

Imprisonment of Plaintiff was and is illegal because she 

was denied the Fourteenth Amendment right to due process as 

guaranteed, by the United States Constitution, in that the 

State's case was executed by means of PROSECUTORIAL 

MISCONDUCT. 

Prosecutor Hugi has had the sort of control over evidence 
and witnesses that defies belief. If not for an intricately 
extensive trail of events, Mr. Hugi's unethical behavior might 
be over-looked by some. But Mr. Hugi's fingerprints are all 
over this case, though he would have the Court believe 
otherwise. 

Mr. Hugi, THE Prosecutor in the Downs case, declared under 
oath, that he never read the hospital reports (Appendix 9, 
page 1, line 23), he never interviewed Christie (Appendix 32, 
page 132, lines 2-5), he never read the psyche reports 
(Appendix 32, page 153, lines 14-19), and he never understood 
the ballistics. Seven years after the trial Mr. Hugi still 
believed “extractor marks” and “ballistics” were mutually 
exclusive terms (Appendix 9, page 7, line 9). He would have 
the Court believe he walked through a 6-week trial with NO 
knowledge of the evidence. 

Diane would suggest that explains how Mr. Hugi could 
prosecute an innocent woman. A person would HAVE to be 
totally ignorant of the facts to prosecute Diane for murder! 

Unfortunately, the truth is, Mr. Hugi knew this case very 


well--so well, he knew what evidence to “suggest” his agents 


Memorandum In Support Page 107 


26 


destroy, withhold, and suppress in order to deprive Diane of 
the exculpating evidence she needed to prove her innocence. 

The prosecutor professes ignorance with regard to the work 
Dr. Carl Peterson performed for the State, but Dr. Peterson's 
notes document the meetings Prosecutor Hugi had with him, 
planning strategy to make Christie a State-witness (Appendix 
50, page 2032). He even set a time limit of 4-6 months for 
Dr. Peterson to get his act together. 

The prosecutor denies foreknowledge of his investigator 
(Ray Broderick) going to Christie at the precise end of that 
time-table to sew up their case (Appendix 32, page 132, line 
13). Christie still insisted she didn't know what happened. 
Dr. Peterson told Mr. Hugi he got Christie to finally go so 
far as to say 'it almost seems like mom did it, cuz everyone 
else thinks she did--but when it happened, I went blank" 
(Appendix 50, page 2036), so Mr. Hugi sent in the next Team. 
Ray Broderick took Christie from “it almost seems like she did 
it" to "you have to say Christie Slaven [foster sur-name] 
now...mom did it” in one secret session (Appendix 50, page 
2057). Mr. Hugi denies ANY knowledge of that session, except 
that it conveniently took place just in time to meet the 
deadline for a critical juvenile court hearing, and that this 
miraculous revelation calmed the media which was hounding the 
prosecutor's office for action (Appendix 32, page 132, 155). 

Just under four months after Prosecutor Hugi gave Dr. 
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Peterson 4-6 months to convert Christie, she was delivered as 
ordered. Exactly five months after that time-table was set, 
Mr. Hugi had Diane arrested by Ray Broderick. No lucid 
individual would believe Mr. Hugi and Ray Broderick worked in 
ignorance of each other's machinations. 

Prosecutor Hugi hand-delivered a copy of the fingerprint 
report to Mr. Jagger before trial and convinced Defense 
Counsel to not use the evidence to exculpate his client 
(Appendix 99, page 372). 

The prosecutor knew of Danny's repeated reports to his 
nurses that a mean MAN shot him, yet strove to convince the 
Court to suppress that evidence so the jury would never know 
about it (Appendix 68). In fact the State placed Danny ina 
foster care situation they knew to be conducive to 
reconstructing the 3-year old's true memory. After months of 
being told by his nurses that his memory of the mean man was 
not real (Appendix 48, page 23), Danny was finally conditioned 
by his foster caretakers to forget the mean man and to name 
his mom as his attacker (Appendix 89, page 801). Even 
Christie confided, in 1990, that Danny says his mom shot him 
only because everyone else says it (Appendix 64, page 6). 

In the spring of 1986, Mr. Hugi learned that Christie, whom 
he thought they'd successfully brainwashed, was confiding to 
school mates that she lied in court so the State's agents 
would leave her alone (Appendix 1-3, 39). Christie had NOT 
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been completely  brainwashed--merely  coerced--and became 
another component to deal with. So Prosecutor Hugi took 
physical custody of her immediately, and officially adopted 
her that summer. 

This is no fairy-tale--love-at-first-sight. Prosecutor 
Hugi saw Christie the first time on May 20, 1983. Christie 
was placed in foster care and Mr. Hugi says he never spoke 
with her until Grand Jury, February, 1984 (Appendix 32, page 
132, line 2-5). Mr. Hugi had no more contact with Christie 
after she testified. 

Diane's parental rights were involuntarily terminated in 
1985--still Mr. Hugi had no contact with Christie. So much 
for the love-at-first-sight. It's not until his star witness 
got "caught" (years later) telling the truth about how she was 
coerced to lie, that PROSECUTOR Hugi suddenly realized he 
wanted to become a father. He and his wife could have had 
their own children at any time during their 20-year marriage, 
but neither wanted children. The only reason Mr. Hugi wanted 
Christie so late in life was to save his professional life. 
In fact, he admitted in 1991 (Appendix 32, page 162): 

"At no time prior to the trial to the conclusion of the 

trial of State versus Elizabeth Diane Downs did I ever 

contemplate adopting the children. That decision was a 

long time--maybe many months, maybe many years--after the 

trial concluded." 

That decision was made precisely 18 months after the trial 


concluded; when he discovered Christie was fully aware she had 
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lied in court. 

Diane learned from Christie's taped phone conversation that 
her children, had received none of the numerous letters and 
gifts she's sent them over the years (Appendix 64, page 36) 
When Christie turned 18, Diane began sending certified letters 
to her daughter, and still Prosecutor Hugi intercepted them 
and marked on them RETURN TO SENDER (Appendix 37, pages 2-3) 
in his own hand. The only letter that got through was 
intercepted by his wife. Who knows what happened to it. 

Christie loves her mom (Appendix 72, page 668, line 24), 
misses her mom (Appendix 64, page 8), wants to see her 
(Appendix 64, page 9), declares Diane was a good mom (Appendix 
64, page 17), and wants to go home, but the prosecutor won't 
let her. The prosecutor, who has lived in the same house with 
this young woman since 1986, must know this. Yet he 
intercepts her mail and returns it to Diane or destroys it. 

Prosecutor Hugi destroys letters, evidence and lives in his 
endeavor to destroy the truth he fears will emerge. The 
appropriate test for prejudice finds its roots in the test for 
materiality of exculpatory information not disclosed to the 


defense by the prosecution, United States v. Agurs, 427 U.S. 


104, 112-113; 96 S. Ct. 2397, 2401-2402. 
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1. DESTRUCTION OF EVIDENCE 

Prosecutor Hugi knew that exculpating evidence in the 
State's custody was being destroyed. During the course of the 
trial he knew Diane would never be able to defend herself 
because he and his agents destroyed the physical evidence that 
proved the existence of the male attacker. 

In United States v. Agurs, the Court held that the 
prosecution had a duty to disclose evidence favorable to the 
accused even though no requests were made for it. This duty 
is especially important in areas where the processing of 
evidence by the State will destroy the evidence for any 
defense examination. 

a. FINGERPRINTS ON MURDER CASINGS 

Casings were automatically ejected from the murder weapon 
and left at the scene. It is reasonable to assume the 
murderer placed those cartridges in his gun before he set out 
that fateful night. That being the case, his fingerprints 
would've been on those casings. The State may argue those 
fingerprints wouldn't necessarily identify an unknown 
individual. But the prints would certainly have been able to 
prove Diane had NO CONTACT with the murder bullets. After 
all, the State fingerprinted Diane in a failed attempt to tie 
her to the crime (Appendix 22). It wasn't as if they 
overlooked the fingerprint angle. 

The State seized the casings from the crime scene and 
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refused to fingerprint them. Their handling of the casings 
forever destroyed the identity of the man who shot the Downs 
family (Appendix 90, page 1226). 

b. FINGERPRINTS ON CAR 

Likewise, the State fingerprinted the crime scene (the car) 
from front to back, top to bottom, inside and out. But they 
made a concerted effort to NOT fingerprint the car door 
through which the murderer entered to shoot the Downs 
children. Had Prosecutor Hugi truly believed Diane to be the 
murderer, he would have especially wanted prints on the car 
door preserved to prove no male stranger entered the car. 

Mr. Hugi knew Diane was innocent, but he feared his agents 
would never be able to find the real murderer of this most 
publicized case in Oregon history. If he preserved the fact 
a male stranger was present, he could doom the case to remain 
unsolved. So he destroyed the evidence by not printing the 
car door, then having the car washed of all prints. Then he 
convinced Defense Counsel to NOT use that evidence to defend 
his client (Appendix 99, page 372). 

This more than satisfies California v. Trombetta, 467 U.S. 
479, 488; 104 S. Ct. 2528, 2533; 81 L. Ed. 2d 413 (1984), 
which says the duty to preserve evidence “must be limited to 
evidence that might be expected to play a significant role in 
the suspect's defense.” More to the point, Youngblood, Id. At 


69 says: 
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“Where no comparable evidence is likely to be available to 
the defendant, police MUST PRESERVE PHYSICAL EVIDENCE of a 
type that they reasonably should know has the potential, if 
tested, to reveal immutable characteristics of the 
criminal, and hence to exculpate a defendant charged with 
the crime.” (emphasis added) 


c. DESTROYED REPORTS 

Detective Pond was responsible for gathering and following 
up on leads concerning the man who shot the Downs family. 
During the trial, Prosecutor Hugi heard Detective Pond admit 
that he and others “discarded a lot of miscellaneous things” 
(Appendix 92, page 173) and that the REPORTS they'd made 
“substantiated the defendant's version of what happened” 
(Appendix 92, page 192). The jury never heard this. Mr. Hugi 
then examined the remaining reports with the judge in camera 
a week later. They found only three reports that even 
remotely supported Diane's claims (Appendix 69). 

Rather than stop the trial and question Detective Pond's 
destruction of evidence, Prosecutor Hugi elected to proceed 
with his prosecution of an innocent woman, knowing the reports 
which excuplated her had been destroyed. Without question the 
evidence possessed "an exculpatory value that was apparent 
before the evidence was destroyed” Trombetta, Id. At 489. 
Detective Pond admitted it. 

d. BLOODSPATTER 

The Downs children were attacked in their sports car. The 


State seized the car and their criminalist luminoled the 
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inside.  Luminal detects the presence of blood spatter that 
would be invisible to the naked eye. This process was 
especially necessary because the interior of the car was red. 

The placement and position of each victim is determined by 
discovering where the blood spattered. Christie and Danny 
were in the back seat. The spatter indicates they were laying 
down when they were shot (Appendix 90, page 1227). But the 
State made a conscious decision NOT to luminal the front- 
passenger quadrant, where Cheryl lay (Appendix 90, page 1228, 
line 21). Cheryl was shot twice. The first shot entered her 
right side, passed through both lungs and heart, then exited 
her left side as she raised from where she slept curled on the 
floor. Clearly the man did not know Cheryl was there until 
the sound of gun fire raised her. 

As the first bullet slammed through Cheryl's heart to lodge 
in the floor board, she fell into the bullet's momentum, 
exposing her lower left side to her attacker. The man fired 
a second time. Cheryl died instantly, pierced through heart, 
lungs, and Spleen.  Spatter from the first shot deposited on 
the back of the front-passenger seat (Appendix 90, page 1229). 

Spatter from the second shot would have lodged on the side 
of the console between the front bucket seats and on the lower 
front leg-area of the front-passenger seat. But the State 
refused to preserve that evidence in written form, because 
they intended to convince the jury that after the first shot 
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Cheryl opened the passenger car door, crawled out, dropped to 
the ground, and wedged herself half-way under the car, where 
she was shot,the second time and was later lifted into the 
car. 

But the facts are: There was blood on the console that 
could have gotten there only from a second shot to Cheryl's 
shifted position (Appendix 90, page 1235); there was no blood 
on the ground (Appendix 90, pages 1296-1302), plus it would 
have been improbable that Cheryl, with a torso width of twelve 
inches, could have wedged herself under the car which had a 
ground clearance of nine inches (Appendix 90, page 1295); 
there was no scuffing of the corduroy nap on Cheryl's jeans 
from scrambling on an asphalt road; no scraping of bare hands 
and feet in a frantic flight; no grime transferred to Cheryl's 
clothes from the under-carriage of the car; and no blood on 
Diane from having extracted a bloody, dead body from where it 
was supposed to be wedged and lifting it into the floor board 
of the car (Appendix 90, page 1280). 

Dr. Mackey saw Cheryl “crumpled on the floor of the front 
passenger side of the car” (Appendix 82, page 512). Nurse 
Martin “flipped the lever on the seat in the front to eject it 
far enough forward so [she] could get in the back and grasp 
[Christie]" (Appendix 83, page 499). If someone was going to 
go to all that trouble, why not place Cheryl IN the seat, 
rather than roll the seat back on its track and lift that 
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weight OVER the seat and INTO the floor board? Why take the 
children to the hospital still alive?! 

As insane as that scenario was, the State felt they needed 
that sort of drama to incite the jurors to want blood-- 
anyone's blood--even Diane's. They needed to make the jury 
believe Diane lied about how the shooting took place. 

They luminoled the entire car EXCEPT the quadrant where the 
murder victim lay. There's NO reasonable excuse for not 
preserving the immediate crime scene WHERE THE MURDER VICTIM 
ACTUALLY LAY!! 

Delivery of exculpatory evidence to the defendant “protect 
{s] the innocent from erroneous conviction and ensure [s] the 
integrity of our criminal justice system” Trombetta, Id. At 
485. 

The fact the State made a concerted effort to preserve the 
entire scene except that area, proves they knew they would be 
destroying evidence the defense had a right to. That evidence 
can never be recovered. The blood flaked and powdered away 
years ago. Diane will never be able to reclaim that evidence 
to prove her innocence because the State destroyed it. 

“The State's conduct has deprived the defendant, AND THE 
COURTS, of the opportunity to determine with certainty the 
import of this evidence...Good faith or not, THIS IS 


INTOLERABLE” (emphasis added), Youngblood, Id. At 68-69. 
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2. PERJURY 


So intent is Prosecutor Hugi on keeping Diane in prison, so 
the truth never comes to:light, that he even coerces adults to 
lie for him. Robert Seaver wrote to Diane for seven months, 
then moved to New Jersey to visit her in that prison in 1989. 
Mr. Hugi conspired with prison officials to devise a means to 
coerce Mr. Seaver to claim Diane was planning to escape from 
prison. They succeeded, and Mr. Hugi was on hand the day 
their effort achieved fruition. All the denials in the world 
will not change the evidence. 

Diane wrote to Mr. Seaver to ask for money so she could 
take a polygraph test to prove she was not planning to escape. 
PROSECUTOR Hugi (from Eugene, Oregon) got the postcard out of 
Mr. Seaver's post office box (in Whitehouse, New Jersey) and 
marked on it RETURN TO SENDER (Appendix 37, page 1). 

Four months later Mr. Seaver wrote to tell Diane of the 
intense pressure put on him by “Oregon officials” to lie to 
frame someone. He in turn attempted to pressure Diane into 
just saying she committed the murder (Appendix 44). Or, as he 
put it, Diane should just tell the truth. 

This is hauntingly reminiscent of Christie's cries to Dr. 
Peterson in 1983. “I want my mom to tell the truth--cried. 
When she tells the truth then I don't have to remember no 
more. [Then Dr. Peterson takes Christie] through DINNER at 
grandparents [the] day of incident" (Appendix 50, page 2046). 
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“I want my mom to tell the truth first [then] maybe I'll get 
to see her again--Mr. Furtick (said so]” (Appendix 50, page 
2048). 

Those anguished cries of a 9-year old child were repeated 
six years later by a grown man caught in the same coercive web 
of Lane County, Oregon's deceit. The only way a grown man 
could think to free himself was to wish Diane would say what 
his tormentors were trying to make HIM say, so they would 
leave him in peace. How much more oppressive must this have 
been for a child, cut off from all family and friends? 

Prosecutor Hugi will go to any length to keep the truth 
from getting out. Christie was covertly tape-recorded in 
1990, candidly admitting she STILL doesn't know what happened 
the night of the shooting and that she only said what the 
State's attorneys wanted her to say so they'd leave her alone 
(Appendix 64, page 32-33). And still Mr. Hugi was driven to 
once again coerce this girl to lie (Appendix 5). 

Imagine the nightmare Christie is forced to live with, 
every day of her life. She knows she lied in court. She's 
forbidden to know the truth. She's not even permitted to 
question it. Christie knows she lied. But NO ONE--not the 
prosecutor or his agents--will allow her to learn the truth. 
Mr. Hugi cares for no one but himself and his amoral 
reputation. 

According to Berger v. United States, 295 U.S. 78, 88; 55 
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S. Ct. 629,633; 79 L.Ed 1314 (1935), the prosecutor is the 
“servant of the law, the two-fold aim of which is that guilt 
shall not escape or innocence suffer.” 

Mr. Hugi wrote an affidavit and coerced a JUDGE to sign it! 
Neither Diane's attorneys, nor the Attorney General's office 
could have wielded that much power or influence--but Mr. Hugi 
does. Judge Foote readily admits he has no independent 
recollection of the Downs case and that Mr. Hugi told him what 
to think (Appendix 98). 

When Diane filed new evidence in 1992, the prosecutor's 
office offered Judge Foote's RAW (unsigned) copy of Judge 
Foote's 1991 affidavit (Appendix 6, page 8). The subtle 
message was a powerful reminder to the Court that if he 
granted the motion for new evidence after signing that 
affidavit, he'd look like a fool. That coercion worked too. 
The new evidence was denied. 

The Court has determined that holding the prosecution to a 
higher standard is necessary, lest the "special significance 
to the prosecutor's obligation to serve the cause of justice" 
be lost.  Agurs, Id. At III. But that standard is lost on Mr. 
Hugi who will coerce ANYONE to lie for him. He is without 
conscience. 

a. JOHN MURDOCK 

The foundation of this claim was laid out in detail in 
section D. 1. b. For every test he conducted, in an attempt 
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to link the murder casing to cartridges allegedly found in 
Diane's apartment, John Murdock concluded there was no match 
(Appendix 24). These notes were given to Prosecutor Hugi, who 
hand-numbered the pages and discovered them to Defense 
Counsel. 

Mr. Hugi knew the marking on the cartridge did not link 
them to the murder weapon, yet he permitted John Murdock to 
say they did. This perjury put the murder weapon (which was 
never found) in Diane's hand for the jury--but it was a lie! 

Mr. Hugi handed a clear plastic box containing cartridges 
to Mr. Murdock on the witness stand. He had Mr. Murdock 
identify CARTRIDGE 14A and CARTRIDGE 14B, which were allegedly 
removed from Diane's apartment (Appendix 86, page 1347-1348). 
Mr. Murdock even opened the box to handle the TWO WHOLE 
CARTRIDGES for dramatic effect to seize the jury's attention. 
But the truth was, CARTRIDGE 14A no longer existed. One year 
earlier Mr. Murdock had taken it apart to test the gun powder 
inside (Appendix 24, page 933). 

Mr. Hugi knew Mr. Murdock was lying through his teeth when 
he identified the WHOLE CARTRIDGE in his hand as cartridge 
14A. He lied about the results of all his tests--including 
the extractor marks, which were made by a different TYPE of 
weapon than Diane had. 

People v. Savvides, 1 N.Y. 2d 554, 557; 136 N.E. 2d 853-855 
(1956) says the conviction is invalid even when the perjured 
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testimony is: 
“Not the result of guile or a desire to prejudice...for its 


impact was the same, preventing, as it did, a trial that 
could in any real sense be termed fair.” 


b. JUDY PATTERSON 

At trial, Judy Patterson testified Diane went into the 
emergency room bathroom alone, left the door open and ran the 
water in the sink (Appendix 87). This was completely opposite 
from what she reported to the police just days after Diane 
arrived at the hospital. A year earlier Ms. Patterson told 
police Diane went nowhere near the bathroom (Appendix 62). 

Mr. Hugi's problem with that truth was the fact there was 
no gunshot residue on Diane's hands (Appendix 23). He needed 
Ms. Patterson to “recall” events differently for the jury so 
they would be led to believe Diane washed her hands. In order 
to accomplish this, Mr. Hugi went to the hospital just before 
trial and walked-through the events (of that night a year 
before) with Ms. Patterson. And as with Judge Foote, Ms. 
Patterson came away from that meeting “recalling” events as Mr. 
Hugi believed. Even in the face of year-old documentation, 
Mr. Hugi was able to convince a witness to perjure herself in 
order to convict an innocent woman. 

In his 1991 deposition, Mr. Hugi testified (Appendix 32, 
pages 195-198): 

"...My recollection is that the police reports were made 

early on [July, 1983]...and I think it was January 31, 

1984, when I went to McKenzie Willamette Hospital to meet 
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with all the people who were present and Diane Downs showed 
up with her children on May 19, [1983]...and we did a walk 
through... 

During this process Judy Patterson recalled that at 
some point in the evening Diane Downs was in her presence 
and that she went back into the bathroom...that she heard 
the water running, and I believe she said SHE LOOKED IN 
THERE AND WATCHED WHAT SHE WAS DOING...and then, in fact, 
I think she had some information that she recalled as well 
that Diane's hand had dirt on it. Looked like she had been 
digging or something like that, and I made a mental note of 
that and may have written it down in my questions to ask 
her at trial. And I did. I remembered to ask her about 
the bathroom. I forgot to ask her about the dirt on her 
hand...When she was asked the pointed questions by the 
police officer [SIX WEEKS AFTER THE INCIDENT] she answered 
to the best of her recollection. When she actually did 
this walk through [WITH PROSECUTOR HUGI; EIGHT MONTHS 


LATER]...she remembered more or different things than she 
originally had talked about. 

Now I don't find that to be unusual at all.” (emphasis 
added) 


Mr. Hugi doesn't find that unusual at all because he 
depends on his ability to cause witnesses to “see” things his 
way, even when it means abandoning the truth. This one 
statement tells more about how Prosecutor Hugi operates than 
any other. 

There was no dirt on Diane's hands. Had there been, the 
Court can be certain the media would have heard as much during 
the months they staked out the hospital. Hospital gossip is 
no less potent than Courthouse gossip. Furthermore, the 
STATE'S expert, Mr. Pex testified there was no dirt on Diane's 
clothing (Appendix 90, page 1280). And the police report 
indicates Diane transferred blood from her hand to the collar 


of her t-shirt, and there was no dirt there (Appendix 20). 
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Mr. Hugi is so caught up in his own lies he doesn't know 
where to stop. 

There was ,no dirt on Diane's hands; she didn't go to the 
bathroom; she didn't wash her hands. Mr. Hugi led this 
witness to perjure herself and years after the fact he 
continues to elaborate on his lie because he thinks the Court 
is not bright enough to pick up on his deception. 

Prosecutor Hugi's own witness testified there was no 
stippling (no powder burns) around Diane's wound, which means 
she could not have shot herself (Appendix 66, page 1369). 

Only Mr. Hugi knows what motivates his prosecutorial 
misconduct, and he's not likely to explain it to anyone. 
Everywhere is evidence of his hand in the destruction, 
suppression, and coercion of evidence. Had Diane been guilty 
of murder, the evidence would have damned her and Mr. Hugi 
would have done everything in his power to preserve it. 
Instead, the State has been the sole destroyer of evidence 
they later admit would have exculpated her. The destruction 
and lies were effected by the State for the purpose of an 
illegal conviction of an innocent woman. 

Not once has Diane attempted to destroy, withhold or 
suppress evidence in this case or tried to coerce a witness. 
But the prosecutor is still--after twelve and one-half years-- 
still destroying evidence and coercing potential witnesses. 
This never ending prosecutorial misconduct not only deprived 
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Diane of her Constitutional right to a fair trial in 1984, but 
ensures she will NEVER receive due process in the Oregon 
Courts at any. time in the future. 

c. KIMMER MORRISON 

The State brought Danny's primary~care nurse in to tell the 
jury that Danny was indifferent to his mom and there were no 
tearful episodes after she left during his hospital stay 
(Appendix 85). 

All through Danny's nursing care records are notations that 
Danny was "crying for mom when she left the room briefly" 
(Appendix 48, page 2); that he was “fussy when [mom] left" 
(Appendix 48, page 6); that he "cried for mommy before sleep" 
(Appendix 48, page 11); that he was “in bed crying for his 
mother” (Appendix 48, page 15); that he was “very upset and 
crying, asking for mommy” (Appendix 48, page 24). 

Nurse Morrison noted repeatedly "mother here...child in 
very good mood" (Appendix 48, page 3); “mother here...Pt. Very 
cheerful and happy” (Appendix 48, page 4); "Pt. Stated ^I want 
to leave here and be with my mother” (Appendix 48, page 8); 
that Danny was "asking for mother at bedtime" (Appendix 48, 
page 16); "Pt. Asked for [mom] at bedtime" (Appendix 48, page 
20). 

The prosecutor knew his witness was perjuring herself, and 
he permitted it in order to convince the jury there was no 
loving, caring parent-child bond between Diane and her 
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children. 

Napue v. Illinois, 360 U.S. 270; 79 S.Ct. 1177; 3L. Ed. 2d 
1117 (1959) says a conviction obtained by the known use of 
perjured testimony must fall. Prosecutor Hugi KNEW his 
witnesses were perjuring themselves. In his mind he didn't 
find that unusual at all. 

It should be noted that four years later Diane was 
transferred to the New Jersey prison BECAUSE her children 
refused to bond with the prosecutor who had adopted them 18 
months earlier (Appendix 57). It was determined that as long 
as Diane was nearby, Christie and Danny still held out hope 
that their mom would return home, so they refused to bond with 
anyone else. 

Mr. Hugi knew this in 1984 when he put Ms. Morrison on the 
stand to lie to the jury. In effect: It's okay to damn this 
woman to prison--not even her children care about her. Such 
vicious lies. 

d. EVELYN SLAVEN 

Foster “mother”, Evelyn Slaven, testified that no one in the 
foster home talked about the shooting or influenced Christie's 
memory in any way (Appendix 17 and 94). 

Dr. Peterson documented calls made to him by Evelyn Slaven 
in which she got directions from him on what to say to 
Christie about the shooting (Appendix 50, page 2045 and 
Appendix 89, page 779): 
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“11-29-83 PC [phone call] Susan Staffel 
Evelyn Slavens says C. D. Said 
S. D. Called on h'day [Thanksgiving] 
Why did mom visit only 2X in hospital 
they think mb [maybe] she done it," 

On 12-19-83, Christie told Dr. Peterson "I want my mom to 
tell the truth first. Maybe I'll get to see her again" and 
that the Court-appointed attorney (Mr. Furtick) had said so 
(Appendix 89, page 786). Who said Christie's mom was not 
telling the truth? Clearly, Mr. Furtick, for one. 

All around her were people who "thinks she done it" 
(Appendix 50, page 2036). 

Dr. Peterson called Evelyn Slaven to instruct her to 
encourage Christie along lines of thought "that relates to mom 
as perpetrator' (Appendix 50, page 2051). 

Christie told Dr. Peterson how she and Ms. Slaven's 
daughter talked about the shooting (Appendix 50, page 2057). 

On 10-3-83, Christie cried to Dr. Peterson about the police 
accusations against her mom (Appendix 50, page 2033). In fact 
Christie testified about discussions in the Slaven home 
concerning the shooting (Appendix 72, page 681). 

Mr. Hugi admits his investigator talked to Christie in the 
Slaven home in January, 1984 (Appendix 32, page 119), but what 
police officers were entering the Slaven home in September? 

On January 10, 1984, Susan Staffel called Dr. Peterson to 
say Danny wanted to talk about the shooting at the breakfast 


table (Appendix 89, pages 801-802). This was the result of 
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Ray Broderick's meeting with Christie a few days earlier. 
Clearly, Danny witnessed that session. 

In 1990 Christie confided to “Angel” that Danny says Diane 
“did it” because everyone else says it and that she said it so 
everyone would leave her alone (Appendix 64, page 6). 

Mr. Hugi knew all this and permitted his witness to lie in 
order to cause the jury to believe Christie's testimony was of 


her own mind. 
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3. JURY TAMPERING 
a. DANNY 

Defense Counsel offered more than 300 medical records into 
evidence. The prosecutor objected to certain statements Danny 
made to his nurses about the mean man who shot him (Appendix 
68, page 2866). The Court sustained the objection on the 
grounds that Danny was not a competent witness (Appendix 68, 
page 2874). 

Whether or not this was a competent ruling, the fact is, 
the Court so ordered. Therefore, the next day when Prosecutor 
Hugi read, mis-read, and misled the jury with the hospital 
reports HE had ruled inadmissable, it was no mistake (Appendix 
67). Mr. Hugi knew Danny was talking about the mean man who 
shot him. He also knew Danny was experiencing unconscious 
transference when he said the man shot him, then he implied 
his mom shot him, then said again the man shot him (Danny was 
shot once). 

The prosecutor planned this ambush for his final argument, 
when he knew the defense would have no opportunity to re- 
address the jury with the truth. He violated the Court- 
ordered inadmissability of Danny's statements--a court-order 
HE sought!--knowing that any objection by Mr. Jagger would 
bait the jury to pay closer attention to his words. 

Mr. Hugi risked contempt of court in order to tamper with 
the jury to say that Danny accused his mom of murder. 
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b. DR. JAMISON 

During cross-examination, Prosecutor Hugi misled the jury 
to believe Dr. Polly Jamison had labeled Diane a deviant 
sociopath (Appendix 73, Page 2342). In truth, Dr. Jamison did 
no such thing. 

Prosecutor Hugi knew his allegation, formed as a question, 
had misled the media and the jury to believe a dangerous lie 
about Diane. Dr. Jamison tried to meet with Mr. Hugi and left 
him a letter protesting the jury tampering (Appendix 40, page 
1). Still the prosecutor did nothing to remedy the taint to 
the jury because he'd played it out so well he couldn't bear 
to shatter the illusion. After all, Diane was too 
psychologically healthy to sell as a monster, so Mr. Hugi HAD 


to tamper with the jury to make the sale. 
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4. WITNESS COERCION 


Prosecutor Hugi has the audacity of a man who operates 
without conscience--which explains his propensity for lying 
and coercing witnesses. 

a. CHRISTIE 

Mr. Hugi wants the Court to believe he was so removed from 
Christie that even though he went to see her everyday in the 
hospital, he never actually met her until more than two months 
later and then only to say hello (Appendix 32, pages 102-103). 

In his deposition Mr. Hugi swears he sent a multitude of 
people to interview Christie in the time before he met her and 
that Paula Krogdahl was appointed to be his liaison (Appendix 
32, pages 107-109). 

He says there were numerous people around Christie whenever 
she was interrogated. Imagine yourself an eight-year-old 
child, propped up in a wheelchair with pillows, an IV in your 
shoulder, paralyzed on your right side, cut off from your mom, 
brother, grandparents, friends--then you're engulfed by a 
horde of adults in suits/uniforms wanting to know if your mom 
shot you. 

Mr. Hugi says it upsets the victim to have to go through 
layers of people, so what did he do to comfort this CHILD? He 
swarmed her with a horde of people over and over and over 
again. Did he simply not care about this little girl? He 
refused to interview Christie for a year, while his agents 
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worked on her. 

When asked if it was his practice to personally talk to 
victims, this, man said (Appendix 32, page 112): 

“Absolutely. I would personally talk to victims. I like 

to become personally involved in cases that I handle, and 

there is no substitute for direct personal contact...and I 

believe it helps the victim to not have to go through 

layers of people, repeat the story first, for instance, to 

a police officer and then maybe a D.A.'s investigator and 

then maybe a CSD person. Why not get the prosecutor in 

there right off the bat and evaluate the person...” 

But in reality Mr. Hugi sent Paula Krogdahl from CSD; Dr. 
Vergamini (a psychiatrist); Detective Tracy (Appendix 59); Dr. 
Peterson; Susan Staffel from CSD; Court appointed attorney 
Bill Furtick; and eventually DA Investigator Ray Broderick. 
All this while he claims he never took a personal role with 
this victim (Appendix 32, page 107). 

What is to be believed? Was Mr. Hugi lying in his 
deposition? Or did he abandon normal procedure in an effort 
to allow the multitude of contacts to shape Christie's 
thoughts for him? 

He says ALL the interviews with Christie were very well 
documented so no one would accuse them of "trying to brow beat 
a witness" (Appendix 32, pages 107-108) and yet there is only 
one record of ALL these interviews (Appendix 59). Detective 
Tracy interviewed Christie for two hours (Appendix 47, page 


532) and produced a report that can be read in 30 seconds. 


Where are the reports that were generated to protect the 
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State from scrutiny for the other 18 times Christie was 
interrogated in the Intensive Care Unit of the hospital? Mr. 
Hugi comes across very convincing in deposition. But the 
truth is in the reports--and the lack thereof. 

What about the part played by Court-appointed attorney, 
Bill Furtick? He got so tired of waiting for Dr. Peterson to 
mold Christie, that he actually made a list of things that the 
doctor was to help Christie remember November 23, 1983 
(Appendix 50 pages 2043-2044). 

Dr. Peterson needed time to get his ducks all in a row. He 
needed time incognito to see if he'd be able to move Christie 
in the direction prescribed by Mr. Furtick, so he worked on 
the girl for three weeks without making any notes about what 
took place during the sessions (Appendix 89, pages 782-784). 

The very first words noted in the next session were, "I 
want my mom to tell the truth," she cries and adds, "then I 
won't have to try to remember anymore" (Appendix 89, page 
785). What had Dr. Peterson and Mr. Furtick been doing to 
Christie for a month to provoke that outburst?! 

Pay particular attention to Mr. Furtick's instruction that 
Christie needed to recall eating dinner at her grandparent's 
house just before she was shot. That's the sort of gut- 
wrenching, case-clenching little detail that "proves" a witness 
is telling the truth. This poor little girl remembers her 
grandma and grandpa at dinner and then minutes later, POW. 
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It was such a moving detail that Dr. Peterson taught 
Christie to remember it along with all the other things he 
taught her to remember (Appendix 50, pages 2046, 2048 and 
Appendix 89, pages 785, 788). In fact, every time he 
rehearsed Christie on the events of the day of the incident 
he'd taught her to remember, he'd take her up to or through 
“dinner at her grandparents.” Dinner was pivotal to the girl's 
"memory". 

But in reality Christie didn't have dinner with her 
grandparents that night. Mr. and Mrs. Frederickson left for 
a community-function-dinner around 4:30 pm. Christie had 
Ravioli at home with her siblings and mom. But neither Mr. 
Furtick nor Dr. Peterson could know that--and Christie 
couldn't remember it! She was taught to "remember" events that 
NEVER took place. Her entire "memory" pivots around a dinner 
that never happened. 

Dr. Peterson drew a picture of the Plourd residence, 
complete with the horse in the FRONT pasture Christie visited 
just minutes before she was shot (Appendix 89, page 754). In 
fact Dr. Peterson drew several pictures to try to teach 
Christie what to remember. Then when Christie successfully 
"remembered" the horse in the front pasture, that was more 
“proof” that Christie “remembers” the attack--at least, that's 
what Dr. Peterson would have people believe. But the truth is 
the horse was in the BACK pasture that night, as testified to 
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by State-witness Heather Plourd (Appendix 91, page 413). 

But what degree of integrity can be expected behind closed 
doors from a man who admittedly perjured himself in Court to 
damage Diane (Appendix 89, pages 741-742). 

Christie has no memory of the kitten she and Cheryl adopted 
five hours before the attack. Dr. Peterson didn't know to 
teach Christie to remember that. And her own mind was unable 
to recall things that REALLY happened. Now Christie's mind is 
so confused between fact and fiction that only Diane can help 
her gain reality. But reality and Christie's sanity are NOT 
of interest to Prosecutor Hugi. Christie is now 21 years old 
and still wants to know what happened to her. 

Mr. Hugi testified he had no involvement with the psych 
counseling process Christie was subjected to. He did recall 
talking to Dr. Peterson once (Appendix 32, page 152-153): 


"(Hugi): I recall talking to Dr. Peterson once [9-27-83 AND 
9-28-83, see Appendix 50, page 2032] 


when I needed to prepare an affidavit. This was after the 

unauthorized contact between Diane Downs and Christie Downs 

[10-2-83, OF WHICH MR. HUGI HAD NO KNOWLEDGE UNTIL 10-24- 

83, see Appendix 50, page 2036]... 

I think I put it in a motion to postpone...the juvenile 

court proceeding [10-6-83--THREE WEEKS BEFORE MR. HUGI KNEW 

OF THE VISIT]." 

Mr. Hugi doesn't simply lie. He re-writes history to 
satisfy his own version of reality. He admits being 
interested in Christie's progress with Dr. Peterson, but 


denies asking the doctor about it. He denies telling the 
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doctor they were running out of time and that they need 
something from Christie (Appendix 32, pages 154-155). 

But Dr. Peterson documents his meeting with Mr. Hugi 9-27- 
83 and 9-28-83 (meetings Mr. Hugi had just admitted to before 
he denied them). Meetings in which Prosecutor Hugi gave Dr. 
Peterson 4-6 months to get Christie on-line (Appendix 50, page 
2032). There was a lot of pressure from the media to conclude 
the case (Appendix 32, page 155). 

From that point on Dr. Peterson ceased to be a mental 
health care-giver and became Mr. Hugi's instrument in 
Christie's destruction. 

To facilitate the Court's ease in understanding how this 
child could be led to speak lies in court, the following 
depicts: 

THE ANATOMY OF A BRAINWASHING 

5-19-83--The shooting. 

5-26-83--Christie “denies that she recalls any details of the 
events leading to her hospitalization. She appears 
genuinely confused about how her trauma occurred" 
(Appendix 47, page 330). 

5-27-83--1 pm to 5 pm--"Dr. Wilhite & Detective Tracy in to 
talk with patient regarding how injuries were 


received” (Appendix 47, page 532). 


5-27-83--5 pm to 6 pm--"Outside in wheelchair with D.A." [Paula 
Krogdahl] (Appendix 47, page 532). 


5-30-83--"Dr. Wilhite here. Talked with patient about her 
injuries. Explaining what happened to her... 
Christie just responded, ^I don't know'" (Appendix 
47, page 539). 
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6~2-83--2 pm to 3 pm--"Paula from CSD here questioning 
patient. Detective Hurrey also in room. Patient 
tearful” (Appendix 47, page 547). 


6-7-83--12:30, pm--"Interview by father, Paul Alton from DA 
office, William Furtick completed" (Appendix 47, page 
558). 


6-7-83--later--Dr. Miller writes, "Christie still fails to 
remember details of shooting" (Appendix 47, page 
348). 


6-18-83--Out of hospital--into foster home--sessions with Dr. 
Peterson begin. 


[CHRISTIE DENIES ALL KNOWLEDGE OF THE SHOOTING] 


9-27-83--Dr. Peterson--"Meet Fred Hugi, DA...strategies to 
elicit trauma" (Appendix 50, page 2032). 


9-28-83--Dr. Peterson--"Meet Fred Hugi, DA...time limiting 
involvement 4-6 mos" (Appendix 50, page 2032). 


10-3-83--Session with Christie "tears about police accusations" 
(Appendix 50, page 2033). 


10-24-83--Christie told Dr. Peterson "now mom can't (don't 
want to) be with her boyfriend because he thinks she 
done it--she told me. Won't go to Arizona because 
everyone thinks she done it. But when it happened I 
went blank” (Appendix 50, page 2036 and Appendix 89, 
pages 765-766). 


10-31-83--Dr. Peterson began sessions with accusations, to 
which Christie replied, "Seems like who did it? Not 
mom because not mean” (Appendix 50, page 2038 and 
Appendix 89, pages 767-772). 


11-7-83--Little brother brought to session with Christie--Dr. 
Peterson brought guns (Appendix 50, page 2040 and 
Appendix 89, pages 772-775). 


11-14-83--Dr. Peterson asked Christie how many guns her mom 
brought to Oregon from Arizona--Christie tells Dr. 
Peterson "in park I asked who shot me, who done it? 
Mom said I can't tell you” (Appendix 50, page 2041 
and Appendix 89, pages 776-777). 


11-16-83--Dr. Peterson received phone call from Susan Staffel 
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"Diane Downs suing CSD, Susan Staffel, etc." 
(Appendix 50, page 2042 and Appendix 89, page 777). 


11-21-83--SESSION--NO NOTES (Appendix 89, page 784). 

11-28-83--SESSION--NO NOTES (Appendix 89, page 784). 

11-29-83--Evelyn Slaven [foster parent] reports Christie asked 
"why did mom visit only 2X in hospital? They think 
maybe she done it' (Appendix 50, page 2045 and 
Appendix 89, pages 778-782). 

12-05-83--SESSION--NO NOTES (Appendix 89, page 784). 


12-12-83--Christie cries to Dr. Peterson "I want my mom to 
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tell the truth...when she tells the truth then I 
don't have to remember no more." Then Dr. Peterson 
makes Christie repeat the reconstructed events of 
the day of the shooting, through dinner at the 
grandparents' (Appendix 50, page 2046 and Appendix 
89, pages 284-285). 


12-19-83--Christie tells Dr. Peterson "I want my mom to tell 


the truth first. Maybe I'll get to see her again" 
[Mr. Furtick said]. She then says she was at school 
the day of the incident. She went to her 
grandparent's home, ate a snack, watched TV, ate 
dinner. Then the kids and mom got in the car and 
went home. Dr. Peterson then reminds Christie of 
the "guns in the trunk, big and little", [which again 
was inaccurate. The "big gun" was seized by police 
from the apartment. The “little gun” was in the 
trunk (Appendix 96, page 897). Neither gun was the 
murder weapon]. The subterfuge was enough to lead 
Christie to say "even if my mom shot me...Dr. 
Peterson then reminded Christie that her mom had 


"given away' a surrogate child. Christie cried 
(Appendix 50, pages 2048-2049 and Appendix 89, pages 
785-792). 


12-20-83--Dr. Peterson called the foster mom to instruct her 


to encourage Christie to think along lines that 
"relate to mom as perpetrator” (Appendix 50, page 
2051). 


1-2-84---Dr. Peterson returned Christie to the conclusion that 


mom's boyfriend "decided he didn't want to be with 
her because maybe she done it” then he immediately 
instructed her to write a sentence about who shot 
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Cheryl (Appendix 50, page 2052 and Appendix 89, 
pages 792-797). 


RAY BRODERICK MEETS WITH CHRISTIE (Appendix 32, page 


132). 
1-9-84---Christie tells Dr. Peterson "I have to say Christie 
Slaven...my mom did it...I watched...I could see her 
face" (Appendix 50, page 2057 and Appendix 89, pages 
798-801). 


This is a classic brain-washing technique. This 8-year old 
child was led from not knowing to wondering to imagining to 
supposing (all the while being guided by State agents) and 
still Christie did not say her mom shot her, only that 
everyone else said it. So Prosecutor Hugi sent his 
investigator, Ray Broderick to Christie to wrap things up. 

Mr. Hugi testified Broderick went to Christie after she 
told the doctor her mom shot her and that he was surprised by 
that information (Appendix 32, pages 123, 132). But the truth 
is Christie told Dr. Peterson “my mom did it” January 9, 1984, 
BECAUSE of her meeting with Broderick, and Dr. Peterson 
immediately reported the events to the attorneys that day 
(Appendix 50, page 2057). 

Had Christie named her mom as the shooter before 
Broderick's clandestine visit, Mr. Hugi would not have been 
surprised to hear it from Broderick, nor would he have felt 
compelled to send Broderick in the first place. 

There is no question Dr. Peterson and Ray Broderick played 


an important role in coercing Christie to lie in court to name 
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her mom as the shooter. But Prosecutor Hugi clearly knew of 
the coercion of Christie. He devised strategy with Dr. 
Peterson to get Christie on their team. He gave Dr. Peterson 
a deadline to accomplish the deed. And he knew Ray’ Broderick 
went to collect on the concerted effort when the deadline came 
due. Prosecutor Hugi knew Christie's testimony was coerced 


because he was the director of the entire production. 
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G. SUMMARY 

An effective final judgment has never been filed in the 
Dewns case, nor can it be since the direct appeal has been 
exhausted. The final document in this case is an order that 
directs the Trial Court to resume the sentencing process at a 
future date. 

Statutory and case law are in agreement that final judgment 
has not been finalized in this case and never can be. Should 
that be Diane's only claim for relief, it would be enough. 
But there is ever so much more. 

Defense Counsel conspired together with the prosecutor to 
suppress and withhold exculpating evidence. He refused to 
examine witnesses or seek mis-trials when he readily admits 
his client asked him to. 

Appellate Counsel admits he refused to alert the Court to 
improprieties in the State's manner of confusing the facts of 
the case. 

The prosecutor and his agents freely admit, evidence in 
their custody was destroyed--and that this destroyed evidence 
would have exculpated Diane. 

Christie has confessed numerous times over the years that 
she was coerced by State agents to lie in court. One such 
leaking out of the truth resulted in Christie's adoption by 
the prosecutor so she'd never feel safe enough to talk as 
freely as she did with the Andresen twins. The State went to 
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1 a lot of trouble to convict an innocent woman, and the truth 
2| was a threat to their scheme. 

3 The State attributed the attack on the Downs family to a 
4| sociopath with a gun. The prosecutor delegated a labeling of 
5| sociopath to Diane by a psychologist and refused to remove the 
6| label when that psychologist lodged a written complaint and 
7| related the normalcy of Diane in the strongest terms. 

8 The State brought in Steve Downs and Robert Knickerbocker 
9| to swear Steve Downs' gun was in the trunk of Diane's car when 
10| she left Arizona; a claim she denied. Then three months after 
11| Diane was sent to prison, the State readily admitted Steve 
12} Downs' gun was not the murder weapon at all. In fact it had 
13| never been in the state of Oregon at any time. 

14 The State employed an expert to claim the extractor marks 
15| on the murder casings match extractor marks on cartridges 
16| found in Diane's apartment, cartridges the State claims were 
17| manually worked through Diane's ex-husband's weapon. But the 
18| hand written notes and sketches of the State's expert reveal 
19| repeated declarations of "no match" "no ID" "ID falls apart". 
20 People are subject to emotions and biases. The prosecutor 
21| presented a disgruntled ex-husband and ex-boyfriend with 
22| personal grudges to balance--and experts with dreams of 
23| recognition after all those years of thankless work. People 
24| can say anything--whether factual or not. 

25 But science has no bias. Steve Downs' weapon left a 
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"fingerprint" on the cartridges in Diane's apartment in the 
form of a close extractor/ejector relationship. The murder 
weapon's "fingerprint" was a 3 o'clock/7-8 o'clock 
relationship. The State could present 37 vengeful ex-husbands 
to say "She had my gun", but science PROVES his gun was not 
the murder weapon. 

The State SAYS "she went to the trunk" and "the bushy- 
haired stranger is fabricated". They can SAY anything, no 
matter how true or not, but fingerprints scientifically proved 
"she didn't go to the trunk." In fact, fingerprints at the 
murder scene bear evidence of someone else's presence--someone 
other than Diane and her children. An entire chain of events, 
involving a number of incidents, identifies the man who 
attacked the Downs family, and he is not fabricated. 

Three-year old Danny, who had contact with no one except 
State agents, told his nurses over and over about the mean MAN 
who shot him. 

Eight-year old Christie, who was steadfast in her 
admissions that she didn't know what happened to her, was 
forced to draw a picture of her attacker. For months she 
denied seeing a stranger the night she was shot. In court she 
admitted no one told her about the man who shot her (Appendix 
72, page 688). She never saw the composite her mom made of 
that man. If she had and if she was repeating her mom's 
declarations about that man, the State MIGHT be able to say 
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Christie was just trying to help her mon. But Christie 
candidly admits she recalls almost nothing. 

Yet, when, forced to draw a picture of her attacker, 
Christie's drawing (Appendix 29) not only matches her mom's 
(Appendix 30), but details the clothing Diane reported to the 
police that their attacker wore that night. A left-handed 
shooter with a short, shag hair cut and Levi jacket. 

Furthermore, both Diane's and Christie's composites depict 
the left-handed man who has been confessing to the murder of 
Cheryl Lynn Downs since the night he shot her (Appendix 31). 
He even produced the murder weapon BEFORE the media knew a 
crime had been committed. Jim Haynes, a man whose first 
criminal conviction was an act of violence with a gun at the 
age of twelve, has confessed to siblings, parents, friends, 
acquaintances, and various family members that he murdered 
Cheryl. 

The Downs family was attacked by a sociopath with a gun, 
and the jury had a right to know Diane was neither 
sociopathic, nor did she have the murder weapon. They had a 
right to know of the evidence suppressed, destroyed, and 
withheld by the State. The truth must be heard to ensure the 
law is not misused by a few to manipulate the masses. When 
we, as a society, abandon laws for personal gain, we are no 


longer the just society we imagine ourselves to be. 
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